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THIS DOCUMENT MAS BEEN REPRQ- 
OUCEO EXACTLY AS RECEIVED FROM 

■ ^ "J * OCPARTMENTOFHEALTM. "ERSON OR 0RGANiZA7;0N OPJGIN. 

^^y^ CDtJCATiON A WELFARE ATjnG IT POINTS OP V«EW OR qPINJQSS 

W MATtONAL INSTITUTE OF STATED DO NOT N£CESSAPjlv REPRE- 

vD (Slip Opinion) lircfJroS'^^s'^T.o'.'o^^ p-ilVcV"^"^ 

I NOTE: Where It la feasible, a ayllabus <beadoote) will be re- 

t vS leased, as Is being done In connection with tbls cat<e, at tbe time 

, tbe opinion Is Issued. Tbe .<yllabuci oonstltJtes no part of tb'* opinion 

* of tbe Court but has been prepared by tbe Reporter of D^^clslons for 

_- tbe convenience of the reader. See United States v. Detroit Lumber 

C ) Co., 200 U.S. 321. 337. 

^ SUPEEME COUKT OF THE UNITED STATES 

Syllubus 

RUXVOX ET ux.. DDA BOBBE S SCHOOL v. 
McCRARY CT AL. 

^'KliTlOUAIU TO THK rXlTEI) STATES COrRT OF APPEALS EOU 
THE FOrUTK CIHCITT 

AO. 75-t)2. Arfiuni April 20, 197r>— DocKied June 125. 1970* 

Tiilr 42 r. S. (\ § 10>1 ;)n)\:d»- in part that "[a] II i.H.'r-on> within 
tlu^ jiiri.'iiiction oi \\u* Vulti'd Siiilo .-hall have tlu- same ri^^ht in 
i'vcv}' >{ntv ... to rri:«.k<' und i'UUirrv conlrarts . . . as i.- rrij^yi'd 
l>y whitr ritiztii^ . . . ." AUtT tIm-v hail btn-n ileriitHl a(.l!nis.-i(>n 
t(» jx'Mtif>n<.'r i)rivaTf .-chtK)!.- in \'iri:iiua lor liu* siattnl rt-a.-on 
that I Ik* school- wrrc lun irit*'f:rattii, two Xt^ro childroii iluTr- 
aiti-r rt^porulcnts). i>y ihfir parents, hrounht artions as:ainst ihr 
schools, alleiririt: that rhiw liad Ik^'II j>rc\rntod frcmi aHeiidiii^ 
tlu" schools bccauso oi the .-clioois' admit t<'d iK)Iici('> of donyiiij; 
adniissiori to Xej^ro'.'s. in \ iolaiioii of § lOSl. and s<rkin^ d<'cl*ara- 
tor\* and injunctive relief arid darnnjres. Tlio District Court, 
hndini; that rosiMirideuts had been denied admission on racial 
<;rouud>. held th;it § E)S1 makes illc-t;al tlio ^clu>ol<* raeiMlIy di— 
criTninator\' admi^-ions policies and a^-cordincly eiijoin<'d tlu' 
schools and the rnenil.HT schools of jx^titic.ncr private sri,<,wu as>o- 
cjatjon (u'hirli haci intervened as a party defendiiut; from di.— 
•Timiriatini: airainsr api>Iic.irits for admi-v-ion on the ba.-is of race. 
Tiie court .dso a,ward(-d c()miH'ns.itr)ry relief to both ehildrwi and 
to rlu^ parents of one and a.--e<^efl attorneys* fees ;?f:ai!i>t each 
school, but held that fhe d'tnia;:es clniiii of the parents of the 
other child was barred by Virdnias twci-yar statute of limita- 
tions for "{)orsorial injury" actions, "borrov.ttr' lor Jj 19S1 suits 
filed in tluit State. The Court of Appeals, while reversing: the 





O *Top:ether witii Xo. 7r)--()0. Fnirfax-Breit Mer SrhooL Inc. \\ Croti- 

z alt's vt nl.: X*o, 7.>-27S. >^outhrni Indcpendvnt Sr/ioo! Assti. v, Mr- 
Cniry rt al.: and No. 70-300. McCrartj ct al, v. Ruui/on ct ujr., dba 

OC /io66c N School, ct o/.. also on certiorari to the sitnie court, 

o 
o 



esq 



RUNYOX r. McCILARY 



Syllabus 

award of attonu^ys' fees, affirm od the ^rant of e(|ui table .uid com- 
I)en<atory relief and the rulinjc as to the ai)plifable statute of 
limitations, holdinsr that § 19S1 i< a •'limit,ation upon i)rivate di.s- 
erimination, and it* enforeement in the context of this ea>e i.s not 
a deprivation of :u\y ns}il of free a<<oi'iation or of i)rivac'y of tlie 
defentLintvs% of the intervenor. or their f)upiL< or i)atron>/' II fid: 
1. .Section lOSl i)rohibits i)rivate, comniercially ojx^rated, non- 
sec t.'iri.tn schools from denyinij :idmi.<^:on to prospective .students 
because they an» Xeg^oe^^ Pp. :—I3. 

(a) Section 1 of the Civil Rights Act of ISG^>, from which 
§ 19SI is derived, i)rohibitc; racial discrimination in the imkinj^ 
;uul enforcing of i>rivate contracts. Se(» Johnson v. Railway Ex- 
prt <s Agetu'.ij, 421 T. S. 454, 450-400: Tillman v. Whiaton-IIaven 
Rr creation Assn,. 410 i\ S. 431, 431M40. Cf. Jom-^ v. .4//rcf/ //. 
MayKr Co., 392 1'. S. 400, 441-143, n. 7S. Pp. f>-10. 

(b) The racial discrimination practiceii by i)etitioner schools 
amounts to a classic violation of § 19SI: Respondents' ijarents 
soiidu to enter into a contractual rehitionshii) with i^etitioner 
sch(x»ls. Itut neither school offcnnl >ervices on an eciual basis 
to white and nonwhite^ studenls. Pjj. 10-11 

2. ?H.H'tion I9SI, as applied in thi-^ ca-^, does not violate consii- 
tutionally i>n>tected ridus of free asso<:iaTion and privacy, or a 
parent's right to direct the education of his children. Pp. 13-lS. 

(a) While un(^er the princii)le that there is a F'\r>t Amend- 
ment, nj^ht "to onpsre in association for the advancement of 
beiif^fs :>nd ideas " XAACP \ , Alabama, 357 U. S. -WO, 4G0, it may 
be :i.<sumeil tliat parents have a ri^rht to send their children to 
schools that j>romote the Wief tliat racial segregation l-^ desirable, 
and that the children have a right to att4?nd such schools, it 
does not follow that the practice of excluding nicial minorities 
from such schools is also protected by the .s,'ime i)rinciple. The 
Constitution places no value on discrimination, and while '*[i]n- 
vidif)'!-' i>ri\vite discrimination may lx> charactorizwl a.< a fonn of 
exercising freedom of a.-sociation i)rotecred by the P^irst --Vmend- 
ment ... it has never Ix^en accorded affirmative constitutional 
prot^^-ctions." Norwood v. //arn,so/i, 413 U. S 455 470 Pp 
13-14. 

(b) The application of § lOSl in this ca.se infringed no i)a- 
rental right sucli a.s wa.s recognized in Meyer v. Xebraska, 2G2 
U. S. 390; Pierce v. Societij of Sisters, 2GS U. S. 510; Wi^cotusin 
V. Voder. 40G U. S. 205; or Norwood v. Harrison, supra, s:ince no 
clialletige is made to rwtitioner schools* right to operate, to par- 
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eiil-s' rizht to st'iicl ilieir childion to a particiihir private >olu>ol 
r:ithcT than a j)iiblic arhool. or to the <iibji.'ct matter that is taught 
at any j)rivaTe ^i-hool. 1^* 

(c) Willie parent.^ have a fon.-titutional rifrlit to ^(•!uI tlieir 
<-lii!iIren to private school.^ and to seleet private seiiools tiiat ofTer 
>p<.-»'iaiize<I in>tni('tion, they ha\*e no eonstitutional right to pro- 
vide their children with private school education un filtered by 
re:L>onabIe irovernnient n^^ulation. Seetion I9sl, as ap])lie<I to 
the eonduet at issue luTe. constitutes an exercise of federal Ie<j;l-- 
]ative jx)\ver under §2 of tiie TliirniMitii Amendment, "to enforce 
I that Anieiulment I l)y api)ropriaie Ie»:islatioii.*' fully consistent 
witii Mctitr V. XrbraA-a. ^upra; Fivrct' v. Sock in of ^*^>^vvs. supra. 
and the ca.s^.'s that followetl in their wake, such power including 
"the power To enact laws 'flirec^ anti ])riniar>\ oix*ratini: u|K)n the 
acts of indi\'idual>, wlietiier sancticmed by State letrislation or 
not.*" Jonrs V. Alfred II. Maifvr Co.. supra, at. 4'^>^. l*p. I*>-1S. 

o. Absrnt a fefleral statute of limitations for § I9S1 aclions 
or :l \'inriuia >tatnte of limitations spccificall}' trovcniinir civil 
riirhts a<'tions. the Court- of Appeals applied the approj)riate 
statuti' of Iirnit:Uions to bar the <Iamai:es claim in (|U(\<tion, ]iar- 
ticularly where it- appears that the Court of ApiK-:iIs, ;is w<'il as 
thf- Ketleral Distrit-t Courts in \*irsrinia. had considered the <iue>- 
tinn in pre\ious federal civil riirhts liiiirarion. and that the phrase 
**I>er--onaI injuries" in the Vircinia statut*- applitMl can rea-<onal)l\" 
be const nied to apply to the .>ort of injuries claimed here and not 
onl>' to "physical injuries" as one of the resjx)!! dents parents 
contends. Pp. 18-20. 

4, Alx-ent any federal statute r-xj>ressly j)nn'idinp; for attorney's 
fet-s in § I9Sl cases or any l>ad ''aith on jx-titioruT schools* pan in 
r(jntr>tin£C the actions, the Court of Apix^al< properl\' rever>ed th:' 
aw^inl of such fees. Xor is implie(i authority for >uch an award 
furnished by the generalized comma nrl of 42 1*. C. § lOSS "to 
furni.-ii suitabii" rernetlies" to i- indicate tlie rij^hts conft-rred by 
the v;irious Civil Rii-ht.- Arts, Pp. 20-24, 
")15F. 2d 10S2, afilnned. 

Stkwaht, .r.» delivered the opinit>n of the Court, in wiiich HtruoKU, 
C. J., and BrknxaN. Mahshall, Bi.ArKMirN, Powkm., and Stkvkxs, 
JJ.. joiiK il. l*owKLL and '^tkvkns, .IJ,. filed eoncurrinc: opinions, 
WiMTK. J., filed a dis.-^entinK opinion, in whidi I{eiinql"ist, .F., joined. 
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SUPEEME COUET OF THE UNITED STATES 

Nos, 75-62, 75-66, 75-278, and 75-300 



Russell L, Runyon et ux,, 
Petitioners, 

75-62 

Michael C\ McCrary, etc., 
et al. 

P'airfax-Brewster School, 
Inc., Petitioner. 
75-60 V, 
Colin M. Gonzales, etc., 
et aL 

Southern Independent 
School Association, 
Petitioner, 
7.^278 V, 
Michael C. McCrary, etc., 
et al. 

Mieliael C. McCrary, et€., 

et aL, Petitioners, 
7.5-300 V, 
Ptussell L. Ru!iyon et al. 



On Writs of Certiorari to tlie 
United States Court of 
Appeals for the Fourth 
Circuit. 



[June 25, 1970] 

Mr. Justice Stewart delivered the opinion of the 
C/^urt. 

The principal issue presented by these consolidat<?d 
cases is whether a federal law, namely 42 U. S. C. § 1981, 
prohibits private schools from excluding qualified chil- 
dren solely because they are Negroes. 
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I 

The respondents in No. 75-62, Michael MoCrary and 
CoUn Gonzales, are Negro children. By their parents, 
they filed a class action against the petitioners in No. 
75-62. Russell and Katheryne Runyon, who are the 
proprietors of Bobbe's Private School in Arlington, Va. 
Tiioir complaint alleged that they had been prevent<?d 
from attending the school because of the petitioners' 
policy of denying admission to Negroes, in violation of 
42 U. S. a § 19S1 ' and Title II of the Civil Rights Act 
of 1964. 42 U. S. C. § 2000a ct scqr Thoy sought de- 
claratory and injunctive relief and damages. On the 
same day Colin Gonzales, the resix^nderu iw No. 75-66, 
filed a similar complaint by his parents against the 
petitioner in No. 7.5-66. Fairfax-Brewster School, Inc., 
h)cated in Fairfax County, \'a. The petitioner in No! 
75-27S. the Southern Independent School Association, 
sought and was grant<-d permission to int^-rvent^ as a 
party defendant in the suit against the Runyons. That 
organization is a nonprofit a.^N^ociation comixj.sed of six 
state private school associations, and represents 305 pri- 
vate 5<'hc)ols. It is stipulat^^d that many of these schools 
deny admission to Negroes. 

The suits were consolidat^^d for trial. The findings of 
the District Court, which were left undisturbed by the 
Court of Appeals, were as follows. Bohbe's School 



' 42 U. S, C. § 19S1 provid(v: 
"All persons within tho jurj>diction of the Unitet] Slates shall have 
the samo riirht in ovon- Stn.to and Torritory to niakv and onfonx- 
contracts, to sue, bo partio.'^^, pive cvidt-ncf , and to the full nnd equal 
benefit of aU law.s and prorci^din^.^ for tho security of i>er.<ons and 
I^roiv'rry as i.^ enjoyed by white eitizens. and shall bo Mibject to 
like piini>hment. pains, r>enaltic-^, taxo:, lie^mses. r>na c.vactiou.s of 
ever\- kind, and to no other/' 

-The re.si)onde: ♦.s witlidrcw their Title II claim l^eforo trial. 
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opened in 195S and grew from an initial enrollment of 
five stndcnts to 200 in 1972. A day camp was begun 
in 1967 and has averaged 100 children per year. Tlie 
Fairfax-Brewster School conunenced operations in 1955 
and opened a snnuner day cainp in 195G. A total of 
223 students were enroiieci at the :>chool during the 1972- 
1973 aeadoniic year, and 236 att-ended the day camp in 
the snnuner of 1972. Neither school has ever accepted 
a Xegi-o chU(i for any of its programs. 

In respons(* to a mailed brochure addressed "resident" 
and an advertisement in the "Yellow Pages*' of the tele- 
plione <lirectory. Mr. and Mrs. Gonzales teleplu)ned and 
th(Mi visited the Fairfax- Brewst<M- School in May 1969. 
Aftor tlu* visit, they submitted an application for Colin s 
admission to the day eauip. Tlie school responded with 
a form letter, which statod that the school was ''unable 
to acconunoflate fColin'sl application." Mr. Gon:^ales 
telephoned the school. Fairfax-Brewst<}r s Chairni.an of 
tlie Board explained that the reason for Colin's rejection 
wa.*=5 that the Sehool was not integrat<^d. Mr. Gonxales 
then telephoned Boi)be*s School, from which the family 
had also received in the mail a brochure addressed to 
•'residfMit.*' In response to a question concerning that 
school's admissions policies, ho was told that only mem- 
bers of the Caiicasian race were accepted. In August 
1972. Mrs. McCrary telephoricd Bobbe's School in re- 
spons(^ to an advertisement in the t<?lephone book. She 
inquired about nnrser\' school fa^^ilities for her son. 
Michael. She also asked if the School was integrat-ed. 
The aJiswer was no. 

Upon these facts, the District Court fouiui that the 
Fairfax-Brewster School had rejected Colin Gon/ales' 
application on account of his race anrl that Bobbe's 
School had denied both childrei; admission ■ on racial 
grounds. The Court held that 42 I'. S. C. § 19S1 makes 
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illegal the schools' racially discriniinaton- admissions 
policies. It therefore enjoined Fairfax-Bre\vstor and 
Bobbc's School and the member schools of the Southern 
Independent School Association' from discriminating 
against applicants for admission on the basis of race. 
The Court a\varded compensatory relief to :Mr. and Mrs. 
McCrary. Michael McCrari-. and Colin Gonzales/ In 
a previous ruling the Court had held that the damage 
claiir of Mr. and Mrs. Gonzales was barred by Virginia's 
two-year statute of limitations for i>ersonal injurj' 
actions, "borrowed" for § 1981 suits filed in that State. 
Finally, the Court assessed attorney's fees of SI. 000 
against each school. Gonzales v. Fairfax- Bmoster 
Sc/iool. Inc.. 363 F. Supp. 1200 (ED Va. 1973). 

The Court of Appeals for the Fourth Circuit, sitting 
en banc, affirmed the District Court's grant of equitable 
and compensaton- relief and itv=^ ruling as to the appli- 
cable statute of limitations, but re\-ersed its award of 
attorney's fees. McCrary y. Rumjon, 515 F. 2d 10S2 
(1975). Factually, the Court held that there was suffi- 
cient evidence to support the trial court's finding that 
the two schools had discriminated racially against the 
children. On the basic issue of law. the Court agreed 
that 42 F. S. C. § 19S1 is a "limitation upon private dis- 
crimmation. and its enforcement in the context of this 
case is not a depri\-ation of any righ.t of free association 
or of privacy of the defendants, of the interveiior or 
their pupils or patrons." id., at lOSO. The relationship 
the parent s had sought to enter into with the .schools was 

; Thr. District Court dctcnnincrl tiuit tli,. .<uit wulfl not Ix? ni.'iin- 
fainrd a.-; a ohs.s .notion. 

' for tlip wnb.'irm.-^smpnt, humiliation, :mu1 mental nnsiiisli wliicli 
tJ,r^,ront.;: and children sufTorod, the Court, awarded Colin Gonzalc. 
.>...00<-) a!::.in.-=t the Riirfnx-Hrew..ter School and .?.500 .again.st Bobbe'. 
.N;h<>ol. Miehacl MeCrar>- wa,-; awarded daniaRes of M 000 and 
.Mr. and Mr.^-, McCray .?2,000, .-jpain.st Bobbc'.s School 
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ill the Courts view iiiulciiiably contractual in nature, 
within tlio moaning of S lOSl. and the Court rejecUxl the 
schools' clnini that S IDSl confers no right of action 
unless the contractual relationship denied to Negroes is 
avaihil-.le to all wliit^s. Id., at 10S7. Finally, the appel- 
late court rejr"te(l tlie schooir*' contention tliat their ra- 
cially ili?criniinatory policies aie protected by any consti- 
tutional riglu of privacy. ''When a school holds itself 
()])en to the |>ublic . . . or even to those applicants ineet- 
ing estnblislied quahfications. tliere is no perceived pri- 
vacy of tlie sort that has been given constitutional 
prot<*ction." hi. at lOSS. 

We i^rantod the petitions for certiorari filed by the 
Fairfax-Brewstei- School. Xo. 7;Vr)G. lioblie's Scliool. Xo. 
7r)-(>2. aivl the Soutliern Independent School Associa- 
tion. Xo. 7:V27>1. to consider \vh(*tlu*r 42 U. S. C. S 1081 
prevt»nts private scliools frorri discriminating racii^lly 

aml^ng applicants. - V. S. . We also granted the 

cross-i)otitioii of Michael McCraiy. Colin Conxales. aiid 
tlu'ir parents. Xo. ITy-^'MW), to determine tlie attorney's 
fees a!id statute of limitations issuer. Y. S. . 

Tl 

It is wortii noting at the outset some of the questions 
tliat these cases do not present. They do not present 
any (piestioii of tlie right of a private social organization 
to limit its membersiiip on racial or any other grounds.'' 
They do not preseiit any question of the riglit of a pri- 
vate scliool to limit its student body to boys, to girls, 
or to adherents of a particular religious faith, since 42 
T.'. S. C. !5 lOSl is in no way addreSvSed to such categories 
of selectivity. They do wot even present the application 
of lOSl to private sectarion seliools that i)ractic^ racial 

li^encrally TUhmin v. Whvnton-Ilai'cii Rccrcatioti , 410 
i:. S. 4.S1MK): Moo,<v IahUk Xo, 107 v. Irvis, -107 U. S. IG3. 



9 



6 RUNYON V. McCRARY 

exclusion on religious grounds." Rather, these cases 
present only two basic questions: ' whether § 19S1 pro- 
hibits private, commercially operated, nonsectarian 
schools from denying admission to prospective students 
because they are Negroes, and, if so, whether that federal 
law is constitutional as so applied. 
A. Applimbility of § 19S1 

It is now well established that § 1 of the Civil Rights 
Act of 1S66, 14 Stat. 27, 42 U. S. C. § 19S1 (1970), pro- 
hibits racial discrimination in the making and enforce- 
ments^ private contracts/ See Johnson v. Railway 

Notliing in this record suggests tliiit citlier tlie Fairfax-Brewster 
Srliool or Bobbc's Private School exeludes appiieaiit^s on religious 
grounds, and tiie Free Exercise Clause of the Firet .Amendment is 
thiLs in no way here involevd. 

• .Xpart, of eourse, from the statute of limitatioiLs and attorney's 
fees Kv-^ias involved in No. 75-30G, and deaJt with in Pan. Ill of 
tliis opinion. 

■'' The historieal note appended to the portion of the Civil Ri-^hts 
Act of IS6G, presently eodified in 42 U. S. C. § 19S1, indie.'itw Uiat 
§ 19S1 IS dern-cd solely from § 16 of the Act of Mav 31, 1S70, 
10 Stat. 144. The omission from the historical note of any reference 
to § IS of the 1S70 Act, which re-enacted § 1 of the ISGG \ct or 
to the ISGG Act itself reflect.-; a .similar omission from the hi!.torical 
note that was prepared in connection with the 1S74 codifiRition of 
federal statutory law. The earlier note was appended to the drift 
version of the 1S74 revision prepared by three commissioners 
appointed by Congress. 

On the b.i£is of this omission, at lerust one court has concluded 
in an opinion that antedated Johnson v. RaUway Express Agcncv 
Inc., 421 U. S. 454, that § 19S1 is bastfd exclusively on the Four- 
teenth .Amendment and does not, therefore, reiich private action 
Cook V. Advcrtkcr Co.. 323 F. Supp. 1212 (MD Ala 1971) -liT'd 
on other grounds, 4oS F. 2d 1119 (CA5). But the holding in that 
case ruscnbcs an inappropriate significance to the historical note 
presently accompanying § 1981, and thus implicitly to the earlier 
rc\'i>ors' no to. 

The commis^sioncrs who prepared the 1874 draft revision were 
appointed pursuant to the Aet of June 27, 1S6G, 14 Stat. 74, 
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Express Agency. Inc, 421 U. S. 454. 459-460; Tillman v. 
Wheaton-Haven Recreation Assn,, 410 U, S. 431. 439- 
440. Cf. Jones v. Alfred H. Mayer Co., 392 U. S. 409, 
441-443, n. 78. 

rtM-'nacTcd 1>\- t!i<- Ac-i of Mnv lS7i). U) ^vm. 9(J. Tlioy wiv ;rivcn 
.•uithoritv to "rtnUc. simplify, arnuigc. and consolidate all statutes 
of Xhv United State.-" Act of June 27, 1S6G, §1, 14 Stat. 74, by 
"briiijjf in^l topirtlier all statutes and part.s of statutes whicli, from 
.similarity of subject, ought to bo brought together, omittiug redun- 
dant or obsolete enactjnents. . . Id., §2, 14 Stat. 75 (empha.sis 
added). The commissioners also had the authority under §3 of 
the Act of June 27, ISG(>, to "designate sucli .statutes or part.s of 
statutes :is, in their judgment, ought to be repealled, with their 
reasons for .-ucli repeal." 14 Stat. 75. 

It, is clear that the comnus-ioners did not intend to rocorrmiend 
to ^"ongri*s>. j)ursuant to their authority under §3 of the Act of 
June 27. ISGi). that aii\' portion of § 1 of the Civil Rights Act of 
bo repealed upon the enactment of the 1S74 revision. When 
tho eonunis.-iouers were exereising their §3 i>o\ver of recommenda- 
riou. they <o indicated, in arcordanee with the requireuient.s of §3. 
•Seo I Draft- Revision of the I'nited States Statutes, Title XXVI, 
§§ S. i:>. Xo indication of a reeonmiended change was noted with 
respect, to the stu-Uon of the draft which w.'is to become § 19S1. It 
is thu.- n\o>t plausible to :u-surne that t.he revise r.s omitted a refer- 
ence to § 1 of tiie 1SI>G .Vet or § IS of the 1S70 Act either inad- 
vertently or on ihe assumption that tlie relev.ant language in § 1 of 
the IS6() Act was superfluous in light of the cIo::ely parallel language 
in § V> of tho 1S70 Act. 

We have, in p:u-t decisions, expressed the view that § 16 of the 
1S70 Act w:us merely a re-enactment, wit-h minor changes, of eertiiin 
language in § 1 of the ISCO .Act. g.. Georgia v. Rachel, 3S4 
U. .S. 7S0. 79f>~701. If this is so, then an :LSsumption on the part 
of the revisers that the language of the ISGG Act wa.^ superfluous 
wa.-5 jx^rfectly accurate. But even assuming that the purix).se behind 
the ena.ctnient of § V) of the 1S70 Act \\il< ruarrower than that 
Ix^hind the enactment of relevant laiiguiige in § 1 of tlie 1S6G Act — 
and thus that the revisers' h\*ix>thctic;d assumption was wrong — there 
is still no biisis for inferring that Congre.<s did not understand the 
draft legislation which eventually I)ce4une 42 U. S. C. § 19S1 to be 
dniwn from both § IG of the 1S70 Act and §1 of tiio ISGG Act. 

To hold otherwise would be to attribute to Congress an intent 



11 



S RUNYON V. McCRARY 

In Jones the Court held that the portion of § 1 of the 
Civil Rights Act of 1866 presently codified as 42 U. S. C. 
§ 1982 prohibits private racial discrimination in the sale 
or rental of real or personal property. Relying on the 
legislative history of § 1, from which both § 1981 and 
§ 1982 derive, the Court concluded that Congress in- 
tended to prohibit "all racial discrimination, private and 
public, in the sale ... of property," 392 U. S., at 437, 
and that this prohibition was within Congress' power 
under § 2 of the Thirteenth Amendment "rationally to 
determine what are the badges and the uicidents of 
slaverj', and ... to translate that determination into 
effective legislation." Id., at 440-441. 

As the Court indicated in Jones, 392 U. S.. at 441-443, 
n. 78, that holding necessarily implied that the portion 
of § 1 of the 1866 Act presently codified as 42 U. S C. 
§ 1981 likewise reaches purely private acts of racial dis- 
cnmination. The statutory holding in Jones was that 
the "[1866] Act was designed to do just what its terms 
suggest: to prohibit all racial discrimination whether or 
not under color of law, with respect to the rights enumer- 
ated therein— including the right to purchase or lease 
property." 392 U. S., at 436. One of the "rights enu- 
merated" in § 1 is "the same right ... to make and 
enforce contracts ... as is enjoyed by white citizens. . . ." 
14 Stat. 27. Just as in Jones a Negro's § 1 right to pur- 
chase property on equal torms with whites was violated 
when a pr ivate person refused to seU to the prospective 

to repe.al a major piece of Reconstruction legislation on the ba<=is of 
an une.vplamod omission from the revisers' margin.-d notes. Such 
an inference would be inconsistent with Congress' delineation in §3 
of the Act of June 27, 1866, of specific procedures to be followed 
in connection «-ith the submission of substanth-e proposals bv the 

Cousin ir''^ T'''' ^"■^'^ '""^ square holdTne of' thi 
Cour^ ,n Johnson v. Radway Express Agency, Inc., supra, that 
S 19S1 reaches pnvate conduct. 
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purcliasor S4>ldy hrcansc ho wa.*^ a Ne^^ro. so also a 
\op-()*s ?i 1 ri^lit to "make and cnforco contracts*' is 
viol:it<H| if a privaU* ofTtTor rofi.^^s to cxt-ciul to a Nogro. 
solely l)('(';ius(» ho is a \(*^r(>. tho sauio opiK)rtunity to 
vntw into contracts as h(* extends to wliite ofTcroos.'* 

Tho applicahility of tho holding:; in Jotics to S 1981 
was ctuifirnuMl l>y this Court's docisiiuis in Tillmatt v. 
WJ)* nffift^lltin }i Hi creation Ai>sn., };upra, and Johusnn v. 
lidihnjfj l\x/*r4 ss A(/t'nct/. I)u\. sii pra. In TfUniaf/ tlio p(*ti- 
tioijors urjrt-d tliat :i privat<* swininiin^ club had violated 
42 r. S. ( insi. IMSL>, atid 2()(X»a ct scq. by enforcing 
a iTdost p<>hr\v tliat discriniinatod against Xegroes. Tho 
Court noto<l that *'|t|ho o|xTativo hingiiago of both 
? IMSI and S 1!>S2 \< trarval^lo to th(* Act of \\m\ D. ISGO. 
e. ?; I. 14 Slat. 27. • 41(» V, S.. at 4:R Referring to 
its t-arlier n»jf'ctit>ii of tin* n*sporidents' contontion tliat 
\\*heaton-H:LVon was <*\rMnj)t from S 10S*J under tho pri- 
club oN(v*plit>n of ibo Civil Ri«rhts Act of 191>-4. tho 
Court concluded that "liln hght of the historical inter- 
ndationship Ix^twccn ji 19S1 and S H»S'J (there is] no 
rea.-^on to construe thesi* s< motions ditTorontly wh<Mi a})- 

TIh' ;H-tiriotniJc ^rh<»>!^ ,-r}itH»I ;t>M)ri;iti(>n rely (>n :i st^ito- 
nirnt III S'nrinuid \ . llnrrt^tm, W 'A V S, 155, I hat "privat-c 

l^i.L^ I ifi tin* ;i(iini,--i(>ii os ^tiub-iit- ti> i>ri\:itf' M'h(KiIs| is not harroti 
In- rli<» Ton^t itMtioii. unr dius it luiuth*' finy snnriioti of laws, but 
lU'itlKT ran K rail tni flit- ( '(ttistimrioii for niat<Tial .aid frf>m tho 
Sraro." I'l . .iT {oni\>h:i>\< aiMreh. They arc^r thai this state- 
rnont .-ui^j'orts tliolr roiit«Mirrnn J ha? J; IDSI (kn^ not pnwrribo 
privan^ rari.il »i...rrinur:atioii thai mtorforrs witli ihr fonii.ition of 
rcuifrarrs for ^-thn^itioinl -<Tviro:. Hwl Xoniaod invol\a^l no 
i-onrtTiiiiii: thf .i]i|>hrahiht\' of § pKI to ^\ic]\ riniiTiatioii. The 
(|no>tuni thrn- w'a.- rathrr whotlirr a >X:itv statMti' pn>vi(hnc frc<* 
text U;K>k- tn stu<ir!it> uf trtKlinc |>rivat»' .-ri:re^;it<il >rhi>ol> \ iolalO(I 
th*' ]'!(cial IVt^trrtioii C'la(is<-<>f the Fniirtfi'iitfi Atin iHiniont . Iiidr'od, 
Xnnrtf^xi v\\>rr^4y not/'d that 'Somu' privatt- (nsrHininatioa is siih- 
jrrf <w yjvri.il naiK'thal h'lri-lanoii it; nTtaii^. rinana-tatiro> uiuIt §2 
of thf» Thirtmrh Arnemhiu nt. . , 413 U S.. at 470. 
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plied, oil these fact^. to the claim of Wheaton-Haven 
that it is a private? club." Id., at 440. Accordingly the 
( oiirt ivniandcfl tlu* case to the District ( biirt for further 
pn>C(^e(linj:cs ''free of the misconception that Wheaton- 
Havt^n is exempt from ^iSlOv^I. 1082. and 2000:1." 
Ihul. In Johnson v. Railway Exprc^^s Ar/mc!/. Inc., 
supra, the Court noted that S lOSl ^'relates primarily to 
racial discrimination in the making and enforcement of 
contraet.s." 421 U. S.. at 459, and held unequivocally 
''that Ji lOSl affords a federal remedy against di.scrimina- 
tion in private emplovment on the basis of race " Id 
at 450-400. 

It is apparent that the racial exclusion practiced by 
the Fairfa.x-Rrc^wster School and Bobbers Private School 
amounts to a cla-^sic violation of S I9S1. The parents 
of Colin Gon/.ales and Michael McCrar>' sought to cntvr 
into contractual relationships with Bobbe's Private 
School for educational .services. Colin Gonzales' parentis 
sought to enter into a similar relationship with the Fair- 
fax-Brewster School. Under those contractual relation- 
ships, the schools would have received pavments for serv-^ 
iees rendered, and the prospective .students would havo 
received instruction in return for those payment^?. The 
educational scr; ices of Bobbe's Private School and the 
Fairfax-Bnnvster School were advertised and offered to 
"^^ ^"^^><^rs of the general public.'^ But neitlv r school 

'^This ra-v docs not niUo tlio isMic of whether iho -privato dub 
or othtT [priv;iti^] csfahli^hmont" tAomption in § 201(e) of tho 
('imI Rii:ht> Ml of m.\, 12 V. R C § 'JUOUa (r). oporato- to nar- 
row § 1 of thr Civil Hijrht.s Act of imy As the Court of Appeals 
irnpli(Hl. that rxemption. if apphcahlt- at all, rom^w into piny only 
if fhi- ^srah]i>hment is "not in f.irt open to the public. . . 42 
(*. C. §2m\i iv). ^(H^ .'>ir> F. LM. at 10s,s-U)S0. Both Hobbes 
Private Selioo! an<l the Fairfax-Hn-wster Srbool adveriiscni in the 
•■V^>!!ou- Pac's" of the t.^Irplione dirertor)* and both ii-efl nia>s niail- 
nrj:< III artt^rnptinc: r<» af:rart >tinK'iit>. A> the 0>urt <»f Api^-aU 
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ofTored .siTviccs on an equal basis to wliito and nonwhitc 
studi^nts. A^? t\\v C\)urt of Ai)i)oals Iiold, ''tliero is ai iple 
ovidcMicc in tlio record to support tlio trial judii^c's fac- 
tual (l(»terniinations . . . ftluit] Colin fGonzale.-?] and 
Micliaol (McCrary l were denied admission to tli<^ schools 
heeause of llieir race." Tlio Court of Appeals' conclu- 
sit)n tiiat ?; 1081 was thereby violated follows inexorably 
from tile lanj^un^e of that statute, a.s construed in Jones, 
TilUnan. and JoJumm, 

Tiie petitioning seiiools and school association argue 
I)rin(*ipaliy tiiat ^5 lOSl (kx^s not reacli private acts of 
rat'ial diseriniination. Tiiat view is wiiolly inconsistent 
witii Jones' interi ^rotation of tlie legislative iiistory of § 1 
of tlie Civil Rigiu > Act of ISGli. an int<^rpretation that 

<)W-i»r\riI, ilirsi> ",<cIi(H». ari* private only in tlir snisr llial lh(\v ;ir(» 
m tiiacrt ' hy private p('r^on> ;iiul th*.'y .-iro not direct rtM-iiiieiits of 
I.uhlif ninil^. Their iirriKil jMJteiitial coiistitiicncy. however, is 
mnr«> piibbf th;tti j>ri\;ite They appeal to the parents of all ehihlreii 
in the area wiio (':vn tueet their :ie;nienue and other admission n»- 
(jMiri*ni«Mirs. Thi- i> eharlv d'-nionstrated in this rase hy the public 
adveiti^einer.T.^,'* r>ii F. -J. at lOSO. 

The pattrrn of exehiMOii i- tlni- directly atsalopotn to that i\X 
iv-,: iti Sulliran \\ Litfl- Uuntimj rnrh, ftir,. \\ S. and 
TiHtfiin^ \ \Vh aton^Ilcri ti R^rrfatun} As^'^i.. <I10 I*. VM, where 
ih.e so-called pri\at(^ rhih^ were oimmi to ;dl oI>jecti\<»Iy c|nalitie<l 
whl^^ — i. ' tlio-e li\ intr witliin a -pecifu-d pofiirraphic are;i. 

Nforeovcr. it i< donhtfnl that a plausible "implied rei>ed" arpn- 
nient could he tiiade \\\ thi> conU'xt in any event. Implied repeals 
o.Tur if TWO acV- are ni irrrcoticilahle coniliet. R\uhniin)rrr v. 

TfKtrhi A- To.. r. S. — . , Titio II of the Civil Kishts 

Act of ltHv4. of whiih the 'private cliib" exemption is a part, does 
not by it> tcrrii- reach |>ri\'ate schools. Siiiee there would appear to 
be no pr^ential f(vr »u erlap])inic application of § lOSl and Title II 
of tiu^ liMU A. r with rivper't to racial di>critnination practiced by 
pri\at<' >ch(H>b. there would also app<*ar to be no potential for ron- 
tiirt between th<' § 19^1 and Title lis "private chib" exemption in 
th:< cont(»x*. St*e Note. The Deseixrecation of Pri\*atc Schools: Is 
S.'ction ir^sl the Answer^ 4s X. Y. I*. L, Rev. 1147. ll.V.) (1073). 
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was reaffirmod in SuUiva7i v. Little Hunting Park, Inc., 
39G U. S. 229, and again in Tillman v. Wheaton-Haven 
Recreation Assn., supra. And this consistent interpre- 
tation of the law necessarily requires the conclusion that 
S 1981, like S 19S2, reaches private conduct. Sec TiU- 
man v. Whcaton-Haven Recreation Assn., 410 U. S., at 
439-440; Johnson v. Raihcarj Express Agency Inc 4'>1 
U. S., at 4o9-4G0. 

It ia noteworthy that Congress in enacting the Equal 
Employment Opj)ortunity Act of 1972, 86 Stat. 103 as 
amended, 42 U. S. C. § 2000e et scg. (1970 ed. Supp. IV), 
spec'incalh' considered and rejected an amendment tliat 
would have repealed the Civil Rights Act of ISGG, as 
interpreted by this Court in Jones, insofar as it affords 
prn-ate sector emj)Ioyees a right of action based on racial 
discrimination in employment. See Johnson v. Railway 
Exprcsii A gency, Inc., 421 U. S., at 4o9." There could 

"?cn:itor llnA-.x proposed .in .imciidmoiit whicli would li:iv(< 
niid.- fitlo VII of the Civil Richt.s Art of 1964 .-,nd tho Kq,,:,! F;,v 
A,-t 111,. (.x<luMv,. <oun-,^, of fcd.T.il relief for .•nii)Iovin(>iif (iiscrinii- 
n.iti.,11, lis Co,,!;. ;!h., .■wri (lorj). Senator W>lli:.ms. the floor 
ni:in:ii:er of the iiendiiiR bill and one of it.-; original spon-o.-.s. arpued 
a!;nin,.t the proixwed amendment on the ground th. - f t is not 
our purpose to reiK>ai cxistinR rivj] rishts laws" .ana ;o do .so 
••wotild severely we-akeii our overall effort to eomhat tlie pnwnce 
o! employment di.srrimination." Ibid. Senator Williams spcrific.ally 
noted that '-[tjhe law against, employment discrimination did not 
liegin with Title VII and the EEOC, nor is it intended to rnd with 
It. The right of individuals to bring suit.s in Federal court.s to 
redress mdividual arts of discrimiu.ifion, ineluding eraiilovmenf dis. 
rnmination was first provided by the Civil Right.s Art of 1SG(3 '.nd 
1S71, 52 U. S. C. §§ 19S1, I9S3. It w:ls reccntiv stated l>v the 
.-uprente Court in the cxsc of .loiies v. Mayer, that thwe .-..•ts j.ro- 
vidc inndamental con.stitutionai guarantors. In aiiv rase the rou/ts 
have speeificaliy held that Title VII and the Civil Right.; Acts of 
IS66 and 1S71 are not mutually exclusive, and must he re;id to- 
gether to provide aitcrnafivc means to rcdres.s individual grievances. 
Mr. President, rhe amendment of tlic .'Senator from >7cbraska will 
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lianlly bo a olearrr indication of congressional agreonient 
with the vicnv that S 19S1 docs roach private; act-s of 
racial discrimination. Cf. Flood v. Kuhn, 407 U. S. 258, 
2(i!WJSr); Joint Industry Board v. United States, 391 U. S. 
224. 228-229. In thcso circumstances there is no basis 
for doviatinp: from the well-settled principles of stare 
dcris}.< api)]icable to this Courtis construction of federal 
statiitos. >oo Edclman v. Jordan, 415 I"^. S. 651. 671 
n. 14. "-^ 

B. ('<>nstitutionalit]/ of S L9S1 as Applied 

The quo.^tion remains whether 19S1. as applied, vio- 
latos constitnlionally j)rotected rights of free associa- 
tion and privacy, or a parent's right to direct the educa- 
tion of his children. 

1. Frt vdoni (\f .lx.^or//7^/o» 

In .V.l.UV^ V. Ahbawa, 357 V. S. 440. and .similar 
fl(*risi(>ns. tho Court has recognized a Fii*st Amonchnent 
ri»:hi "to ongago in asst>ciation for tho advancement of 
l>oliofs and irloas . . . Id., at 4G0. That riglit is pro- 
tootod l)ofaus<^ it promotes and may well be essential to 

n-pf';il tlu* first niMior pirco of ri£;hi^ lcgi,-i;uion in ihi.s XMtion'.-^ 
hi>t(iry. \Vi* can not do that." Ibid. The .*^enatc was ijcrsuadcd 
}>> Srii.it nr Williarn-* nit rt'.'ity that it not ".-Trip from ft lie] indi- 
\ idiial hi> ri^htj.' that ha\ e been ostahHshtxI, poing hack to tlie fir<t 
Civil I^rijht.N Law of ISliG.'' hL, at 3!^72. and i^enator IlruskaV pro- 
posed anieiulnient was rejected. Id., at 3.372-3*^73. 
Tho Court in Edvltnan .stated a.-^ follow »: 

"In the words of Mr. .I'lstiee Brandei.<: 'Stare diriM^< i< usually 
the wise policy, because in most mattiT:? it is more important that 
the apphcabic nile of law he settled than tiiat it he settled right. . . . 
Tliis i< commonly true even where the- error is a matter of nerious 
ooncf rn. provided correction can be h.'ul by lepisl.itiori. . . J 415 
r. 671 11. 14 (citation omitted). 

^ ■ It is (^lear that tin- schools ha\'e staiidini; to a.<sert these argu- 
ments on behnll" of thc^ir patrons. See Piern \\ Soritttj of Sistt'r.'i, 
268 r. 510. 535-530. 




14 



RUNYON V. McCRARY 



the **[e]flfective advocacy of both public and private 
points of view, particularly controversial ones" that tiic 
First Amendment is designed to fostor, at 4G0. See 
Buckley \, Valco. — U. S. — , — ; NAACP v. Button, 
37] U. S. 415, 

From this principle it may be assumed that parents 
have a First Amendment right to send their children to 
eciu-^a^ional institutions that promote? the belief that 
rat-ijtx segregation is desirable, and that the children liave 
an equal right to att<?nd such institutions. But it does 
not follow that the practice of excluding racial minori- 
ties from such institutions is also protected by the same 
principle. As the Court stated in ^'orwood v. Harriso}}, 
413 U. S. 455, ''the Constitution . . . places no value on 
discrimination. id,, at 469, and while 'Ti]nvidious pri- 
vate discrimination may be charactoriKed as a form of 
exercising freedom of association prot<K;t€d by the First 
Amendment ... it has never been accorded affirmative 
coDstituticnal protections. And even some privat-e dis- 
crimination is subject to special remedial legislation in 
certain circinnstances juider §2 of the Thirt^^enth 
.Amendment: Congress has made such discrimination 
unlawful in other significant contexts.'' 413 IJ. S.. at 
470. In any event, as the Court of Appeals not^^d, ''there 
is no showing that discontinuance of [the] discriminatory 
admission practices would inhibit in any way the teach- 
ing in these schools of any ideas or dogma." 515 F 2d 
at 10S7. 

2. Parmtal Ri/jhts 

In Mcver v. Xcbraska, 262 U. S. 300. the Court held 
that the liberty protected by the Due Process Clause of 
the Fourtoonth Amendment includes the right ''to acquire 
useful knowledge, to marry, establish a home and bring 
up children." id., at 309. and. concomitantly, the right to 
send one's children to a private school that offers special- 
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izcd training — in thnt case, instruction in the Gorman 
language. In Pierce v. Society of Sisters, 268 U. S. 510, 
the Court applied "the doctrine of Meyer v. Xebraska;' 
id., at 5.'34, to hold unconstitutional an Oregon law re- 
quiring the parent, guardian, or other person having 
custody of a child between eight and 16 years of age 
to send that child to public school on pain of crimi- 
nal liability. The Court thought it ^'entirely plain that 
the fstatute] unreasonably interferes with the liberty of 
parentv^ and guardians to direct the upbringing and e<iu- 
cation of children under their control/' M, at 534-535. 
In Wisconsin v. Voder, 406 U. S. 205. the Court stressed 
the limited scoix> of Pierce, pointing out that it lent *'no 
supiwrt to the contention that parents may replace st^itc 
educational requirements with their own idiosyncratic 
views of what knowledge a child needs to be a productive 
and happy member of society" but rather ' held simply 
that while a State may posit [educational] standards, it 
may not preempt the educational process by requiring 
children to attend public schools.'' Id,, at 239. And in 
Xorivood V. Harrison, 413 U. S. 455. the Court once 
again stressed the 'limited scope of Pierce'' id,, at 461, 
which simply "affirmed the right of private schools to 
exist anrl t; operate. . . Id,, at 462. 

It is clear that the present application of § lOSl 
fringcs no parental right recognized in Meyer^ Pierce. 
Voder, or Norwood, No challenge is made to the peti- 
tioners' right to o|x^rate their private schoojis or the right 
of parents to send their children to a particular private 
school rather than a public school. Nor do these cases 
involve a challenge to the subject matter which is taught 
at any private school. Thus, the Fairfax- Brewster 
^^chool anrl Bobbe's Private School and memlx^rs of the 
intervcnoi- ju^sociation remain presumptively free to in- 
culcate whatever values and standards thev deem 

19 
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desirable. Meyer imd its progeny entitle them to no 
more. 

3. The Right of t^rivacy 

The Court has lield that in some situations ti:e Consti- 
tution confers a right of privaey. See Roe v. ^/ade, 410 
U. S. 113, 152-153; Eisemtadt v. Baird, 405 U, S. 438, 
453; Stanley v. Georgia, 394 U. S. 557, 564r-565; Griswold 
\\ Cmmecticutr 381 U. S. 479, 484-485. See also Loving 
V. Virginia, 388 U. S. 1, 12; Skinner v. Oklahoma, 316 
U. S. 535, 541. 

While the application of § 1981 to the eonduet at issue 
here — a private school's adherence to a racially dis- 
criminatory admissions policy — does not represent gov- 
ernmental intrusion into the privacy of the home or a 
similarly intimate setting,'' it does implicate parental 
interests. These interests are related to the procreative 
rights protected in Roe v. Wade, supra, and Griswold v. 
Connecticut, supra. A person's decision whether to bear 
a child and a parent's decision concerning the manner 
in which his child is to be educated may fairly be char- 
acterized as exercises of familial rights and responsi- 
bilities. But it does not follow that because government 
is largely or even entirely precluded from regulating the 
child-bearing decision, it Is similarly restricted by the 
ConsMtution from regulating the implementation of pa- 
rental decisions concerning a child's education. 

The Court has repeatedly stressed that while parents 
have a constitutional right to send their children to pri- 
vate schools and a constitutional right to select priv.^t^ 
schools that offer specialized instruction, they have no 
constitutional right to provide their children with private 
school education unfettered by reasonable government 
regulation. See Wisconsin v. Yoder, 406 U. S., at 213; 

Sec n. 10, supra. 
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Pierce v. Society of Sisters, 26S U. S., at 534; Me7jcr v. 
Xebraska, 262 IL S., at 402.''' Indeed, the Court in 
Pierce expressly acknowledged "the power of the State 
reasonably to rogulaU^ all schools, to inspect, supervise 
and examine them, their teachers and pupils . . . 268 
U. S., at 534. See also Prince v. Massachusetts, 321 U. S. 
158. 166. 

Section 1981. as applied to the conduce at issue here, 
runstitut(^s an oxerciso of federal legislative power under 
^ 2 of the Thirteenth Amendment fully consistent with 
Meyer. Pierce, and the cases that followed in their wake. 
.\s th(^ Court held in ./oz/cx v. Alfred H. Mayer Co,, supra, 
"\i\t has never been doubted . . , 'that the power vested 
in Congress to enforce [the Thirteenth Amendment] by 
appropriate legishitioif . . . includes the power to enact 
laws 'direct and primary-, operating upon the acts of in- 
dividuals, whether sanctioned by State legislation or 
not.*" 302 U. S.. at 438 (citation omitted). The pro- 
liibition of racial discrimination that interferes with the 
making and enforcement of contracts for private edu- 
cational j?er vices furthers goals closely analogous to those 
served by S 1081's elimination of racial discrimination in 
the making of private emi^loymcnt contracts^*'' and, 
mori^ g(Mi(Tally. by S H)82's guarantee that ''a dollar in 
the hands of a Negro will i)urchase the same thing as 



^■'The Mctfcr-Pinr^'-yoflvr ••\yAVou\n\" richt and the privacy right, 
wiiih' derill with sciKiratdy in thi rjpiiiion. may be no more than 
verbal variations of a single constitutional right. Sec Roe v. Wade, 
410 r. i>. U.S. 152-153 {Mryrr v. .Sebraska. supra, and Pierce v. 
Soviet ij of Sifitcrs. supra, eited for the i)roi>osition that this Court 
ha.< recognized a ronstiliitional right of jirivaey). 

^'•The Court ha:? recognized in similar rontexts the link between 
eqnality of oi)iiorttniity to obtain an education and equality of em- 
ployment opportunity. Set! McLaurin v. Oklahoma State Regents, 
m U. S. 637: Swtatt v. Painter, 339 U. S. 629. 
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a dollar in the hands of a white man." Jones v. Alfred 
H. Mayer Co., 392 U. S., at UZ. 

Ill 

A. Statute of Limitations 

The District Court held that the damage suit of tlie 
petitioners in No. 75-306, Mr. and Mrs. Gonzales, which 
was initiated three and one-half years after their cause 
of action accrued, was barred by the statute of limita- 
tions. This ruling was affirmed by the Court of Appeals. 
The petitioners contend that both courts erred in "bor- 
rowing" the wrong Virginia statute of limitations. 

Had Congress placed a limit upon the time for bring- 
ing an action under § 1981, that would, of course, end 
the matter. But Congress was silent. And "[a]s to 
actions at law," which a damage suit under § 1981 clearly 
IS. "the silence of Congress has been interpreted to mean 
that it is federal poliey to adopt the local law of limita- 
tion." //■o??tt6ergr V. .-Irmbrec/i^ 327 U. S. 392, 395. See 
JohiKwii V. Rallu-aij Express Agency. Inc., 421 U. S. 454. 
462 ; Raidings v. Ray. 312 U. S. 96; (J Sullivan v. Felix, 
2.33 r. S. 31S; C'/iattanootja Foundry and Pipe Works v 
.1 tlanta. 203 U. S. 390. As the Court, stated in Holmberg, 
supra, at 395, "[t]he implied absorption of State statutes 
of limitations within the interstices of the federal enact- 
ments is a pliase of fashioning remedial details wJiere 
Congress has not spoken but left matters for judicial de- 
termination within the general framework of familiar 
legal principles." 

At the time of this litigation Virginia had not enacted a 
statute that specifically governed civil rights suits. In 
the absence of such a specific statute, the District Court 
and the Court of Appeals held that the first sentence of 2 
Va. Code Ann. § 8-24 provides the relevant limitations 
period for a S 1981 action: "[e]ver>- action for personal 
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injuries shall bo brought within two years next after the 
right to bring the same shall have accrued." The peti- 
tioners assert that this provision applies only to suits 
predicated upon actual physical injury, and that the cor- 
rect limitation period is five years, by virtue of the second 
sentence of S-24, which comprehends all other "per- 
sonal" actions: 

•'Kvery i>ersonal action, for which no limitation is 
otherwise prescribed, shall be brought within five 
y(^ars next after the right to bring the same shall 
have accrued, if it be for a matter of such nature 
that in case a party die it can be brought by or 
against his representative; and, if it be for a matter 
not of such nature, shall be brought within one year 
next after the right to bring the same shall have 
accrued." 

The petitioners' contention is certainly a rational one, 
but we are not persuaded that the Court of Ap{x?als was 
n\istakei\ in applying the two-year state statute. The 
i.s.sue was not a new one for that Court, for it had given 
careful '.^ciisideration to the question of the appropriate 
Virginia statute of limitations to be applied in federal 
civil rights litigation on at least two previous occasions. 
Alien V. Gifjord, 4G2 F. 2d G15; Almond v. Kent, 459 F. 
2d 200. We are not disi')0S(^d to displace the considered 
judgment of the Court of Apjx^als on an issue whose 
resolution is so heavily contingent upon an analysis of 
state law. particularly when the established rule has 
p^'on relied upon and applied in numerous suits filed in 
the federal district cx^urts in Virginia.'* In other situa- 

See. e. g., VnJi Horn v. Lukhard, 392 F. Supp. 3S4, 391 (ED 
Va.); Edgcrton v. Puckett. 391 F. Siipp. 463 (WD Va.) ; Wilkinson 
V. Hamd, 3S1 F. Supp. 76S. 769 (WD Va.) : Cradle v. Superintend- 
ent, Correctional Field Unit ii^7. 374 F. Supp. 435, 4-37 ii. 3 (WD 
Va.) ; Taliaferro v. State Council of Higher Education, 372 F. Supp. 
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tions in which a federal right has depended upon the 
intorprotation of stato law. "the Court has accepted the 
interpretation of state law in which the District Court 
and the Comt of Appeals have concurred even if an 
examination of the state law issue without such guidance 
might have justified a different conclusion." Bishop v 

^Vood, No. 75-1303, decided June , 1976, slip op., 

at 5. citing inter alia, United States v. Durham Lumber 
Co., 363 U. S. 522; Propper v. Clark, 337 U. S. 472; 
Township of Hillsborough v. Croimvell, 326 U. S. 620. 

Moreover, the petitioners have not cited any Virginia 
court decision to the effect that the term "jiersonal 
iiMuncs" in § S-24 niean.s only "physical in.iuries." It 
could be argued with at least equal force that the phrase 
"l)orsonaI in.juries" was designed to distinguish those 
causes of action involving torts against the person from 
those involving damaRe to proiiertv. And whether the 
damage claim of the Gonzales' be properly characterized 
as mvolvmg "in.iured feelings and himiiliation." as the 
Court of Apix?als held, 515 F. 2d. at 1097. or the vindica- 
tion of constitutional rights, as the petitioners contend 
there is no disinite that the damage was to their iwr^ons' 
not to their realty or personalty. Of. Carva Food Corp 
V. Dawley. 202 Va. 543. IIS S. E. 2d 664 (1961)- 
Travelers Insurance Co. v. Turner, 211 Va. 552 178 S E 
2d 503 (1971). 

B. Attorney's Fees 

The District Court, without explanation or citation of 
authority, awarded attorney's fees of §1,000 against each 
of the t^yo schools. The Court of Ap,5oals reversed this 
part of the District Court's .judgment. Anticipating our 
decision in Ahjeska Pipeline Service Co. v Wilderness 
'Sonety^2l U. S. 240. the apj^cllate court refused to 

!S'v^? y--» ):/"«rfm«» V. Brown, 350 F. Supp. 303, 306 

(LD \a,), Sttwcll V. Burncttc, 349 F. Supp. S3, S.5-S6 (WD Va). 
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adopt tI)o .so-callrd private attorney general theory iiiuler 
whieh attorii(\v s fecvs could be awarded to any litigant 
who vindieates an iin])()rtant. public interest. And it could 
find no other ground for the award: no statute explicitly 
provides for attorney s fees in S l^Sl cases,'' and neither 
school had evinced ''obstinate obduracy'' or bad faith in 
contesting the action. 515 F. 2d. at 10S9-1090. 

Mindful of thi.s Courts Alyeska decision, the petition- 
ers do not claim that their vindication of the right of 
Xegro children to attend private schools alone entitles 
them to attorneys fees. They make instead two other 
arguinents. 

Fii-st. the ])etitioners claim that the schools exhibited 
bad faith, not by litigating the legal merits of their 
racially discriminatory achnissions policy, but by deny- 
ing that they in fact had discriminatod. To su])port 
this claim, the petitioners cite a number of conflicts in 
testimony between the AlcCrary's. the Gonzales', and 
other \vitness(>s. on the one hand, and the officials of the 
schools, on the other, which the District Court resolved 
against the schools in finding racial discrimination. 
Indeed, the trial court characterized as ''unbelievable" 
the testimony of three officials of the Fairfax-Brewst'er 
School. 3G3 F. Supix. at 1202. By stubbornly contest- 
ing the fact^. the petitioners assert, the schools attempted 
to deceive the court and, in any event, needlessly pro- 
longed the litigation. 

We cannot accept this argument. To be sure, the 
Court has recognized the ''inherent power" of the federal 
courts to assess attorney's fees when the losing party 
has "acted in bad faith, vexatiously, wantonly, or for 
oppressive reasons . . . /' F. D. Rich Co. v. United 



Comp.irc. i\ g.. Title II of the Civi! Rights Act of 1964. 42 
U. C. §2000a-3 (b). See Alifc^lca Pipeline Service Co. v. Wilder^ 
tms Sociciij, 421 U. S. 24 \ 260-262 .and ii. 33. 
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States, 417 U. S. 116, 129. See Alyeska, supra, at 25S- 
259; Vaughan v. Atkiyison, 369 U. S. 527. But in this 
case the factual predicate to a finding of bad faith is ab- 
sent. Simply because the facts were found against the 
schools does not by itself prove that threshold of irre- 
sponsible conduct for which a penalty assessment would 
be justified. Whenever the facts in a case are disputed, 
a court perforce must decide that one party's version 
is inaccurate. Yet it would be untenable to conclude 
ipso facto that that party had acted in bad faith. As 
the Court of Appeals stated, 515 F. 2d, at 1089-1090, 
'•[fjaults in perception or memory often account for dif- 
fering trial testimony, but that has not yet been thought 
a sufficient ground to shift the expense of litigation." 
We find no warrant for disturbing the holding of the 
Court of Appeals that no bad faith permeated the de- 
fense by the schools of this lawsuit. 

Tiie petitioners' second argument is that while 42 
U. S. C. § 1981 contains no authorization for the award 
of attorney's fees, 42 U. S. C. § 1988 implicitly does. In 
relevant part, that section reads: 

"The jurisdiction in civil . . . matters conferred on 
the district courts by the provisions of tliis chap- 
ter and Title 18, for the protection of all persons in 
the United States in their civil rights, and for their 
vindication, shall be exercised and enforced in con- 
formity with the laws of the United States, so far 
as such laws are suitable to carry the same into 
effect; but in all cases where they are not adapted 
to the object, or are deficient in the provisions nec- 
essary to furnish suitable remedies and punish 
offenses against law, the common law, as modified 
and changed by the constitution and statutes of the 
State wherein the court having jurisdiction of such 
civil or criminal cause is held, so far as the same is 
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not inconsistent with the Constitution and laws of 
the United States, shall be extended to and govern 
the said courts in the trial and disposition of the 
cause . . . /' 

The petitioners assert, in the words of their brief, that 
§ 1988 "embodies a uniquely broad conunission to the 
federal courts to search among federal and state statutes 
and common law for the remedial devices and proce- 
dures which best enforce the substantive provisions of 
Sec. 1981 and other civil rights statutes." As part of 
that "broad commission" the federal courts are obligated, 
the petitioners say, to award attorney's fees whenever 
such fees are needed to encourage private parties to 
seek relief against illegal discrimination. 

This contention is without merit. It is true that in 
order to vindicate the rights conferred by the various 
civil rights acts, § 1988 "authorize [s] federal courts, 
where federal law is unsuit-ed or insufficient 'to furnish 
suitable remedies/ to look to principles of the common 
law. as altered by state law . . . Moor v. County of 
Alameda, 411 U. S. 693, 702-703. See Sullivan v. Little 
Hunting Park, Inc., 396 U. S. 229, 239-240. But the 
Court has never interpreted § 1988 to warrant the award 
of attorney's fees. And nothing in the legislative history 
of that statute suggests that such a radical departure 
from the long established American rule forbidding the 
award of attorney's fees was intended. 

More fundamentally, the petitioners' theor>^ would re- 
quire us to overlook the penultimate clause of § 1988: 
"so far as the same is not inconsistent with the Constitu- 
tion and laws of the United States." As the Court re- 
counted in some detail in Alyeska, supra, 247 passim, 
the law of the United States, but for a Uew well recog- 
nized exceptions not present in this case,'^ lias always 



'■'See, i\ g., Tru.it€cs v. Greenough, 105 U. S. 527 (allowance of 
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been that absent explicit congressional authorization, 
attorney's fees are not a recoverable cost of litigation. 
Hence, in order to "furnish" an award of attorney's fees, 
we would have to find that at least as to cases brought 
under statutes to which § 198S applies, Congress intended 
to set aside this longstanding American rule of law. We 
are unable to conclude, however, from the generalized 
commands of § 1988, that Congress intended any such 
result. 

For the reasons stated in this opinion, the judgment of 
the Court of Appeals is in all respects affirmed. 

It is so ordered. 



attorney's fees out of a common fund) ; Toledo Scale Co. v. Comput- 
inq Scale Co,, 261 U. S. 399 (asste'iment of fees as i>art of the fine 
for wiiifii! disobedience of a court order) ; F. D. Rich Co. v. United 
States, 417 U. S. 116 (assessment of attomey'ts fees against party 
acting in bad faith). 
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Mr. Justice Powell, concurring. 

If the slate were clean I might well be inclined to agree 
with Mr. Justice White that § 1981 was not intended to 
restrict private contractual choices. Much of the review 
of the history and purpose of this statute set forth in his 
dissenting opinion is quite persuasive. It seems to ine, 
however, that it comes too late. 
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Tlie applicability of § 1981 to private contracts has 
been considered maturely and recently, and I do not feel 
free to disregard these precedents.* As they are reviewed 
in the Courtis opinion, I merely cite them: Johmon v. 
Railway Express Agency, Inc., 421 U. S. 454, 459^60 
(1975), an opinion in which I joined; Tillman v. Whea- 
ten-Haven Recreation Assn., 410 U. S. 431, 439-440 
(1973). another opinion in which I joined; Sullivan v. 
Little Hunting Park, Inc., 396 U. S. 229, 236-237 (1969) ; 
and particularly and primarily, Jones v. Alfred H. Mayer 
Co., 392 U. S. 409. 420-437 (1968). Although the latter 
two cases involved § 1982, rather than § 1981, I agree 
that thoir considered lioldings with respect to the purpose 
and meaning of S 1982 necessarily apply to both statutes 
in view of their conmion derivation. 

Althri": tlie range of consequences suggested by the 

dissenting opinion, post, at , go far beyond what 

we hold today, I am concerned that our decision not be 
construed more broadly than would be justified. 

By its terms § 1981 necessarily imposes some restric- 
tions on those who would refuse to extend to Negroes 
"the same right to make and enforce contracts ... as 
fis] enjoyed by white citizens.*' But our holding that 
this restriction extends to certain actions by private in- 
dividuals does not imply the intrusive investigation into 
the motives of every refusal to contract by a private citi- 

*In some instances the Court has drifted almost accident.ally into 
rather extreme interpretations of the post-Civil War \cu ' The 
most striking example is the proposition, now often accepted nn- 
critically, that § 1983 docs not require exiuiustion of administrative 
remedies nnder any circumstanrct,-. This far-reaching conclusion was 
arrived at largely without the benefit of briefing and argument. See, 
t\ (7., IVilwordiug v. Swenson, 404 U. S. 249 (1971); Houghton v. 
Shafcr. 392 U. S. 639 (196S); Damico v. Calif oniia, 3S9 U. S. 416 
(1967). I consider the i>osture of §§ 19S1 and 19S2 in the jiiris- 
pnidcnce of this Court to be quite different from that of § 19S3. 
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zeii that is suggested by the dissent. As the Court of 
Appeals suggested, some contracts are so personal "as to 
fiave a discernible rule of exclusivity whicii is inoffensive 
to § 1981/^ 515 F. 2d. at 1089. 

In Sullivan w Little Hunting Park, supra, we were 
faced with an association in which "[tjhere was no plan 
or purpose of exclusiveness, " Participation was "open 
to every white person within the geographic area, there 
being no selective element other than race/^ 396 U, S., 
at 236. See also Tillman v. Wheaton-H avert Recreation 
Assn,, supra, at 438. In certain personal contractual re- 
lationships, however, such as those where the offeror se- 
lects those with whom he desires to bargain on an in- 
dividualized basis, or where the contract is the founda- 
tion of a close association (such as, for example, that 
between an employer and a j^irivate tutor, babysitter, or 
housekeeper), there is reason to assume that, although 
the choice made by the offeror is selective, it reflects "a 
purpose of exclusiveness'' other than the desire to bar 
members of the Negro race. Such a purpose, certainly 
in most cases, would invoke associational rights long 
respected. 

The case presented on the record before us does not 
iii\olve this type of personal contractual relationship. 
As the Court of Ap])eal5 said, the petitioning "schools are 
pri\-ate only in the sense that they are managed by 
private persons and they are not direct recipients of pub- 
lic funds. Tlieir actual and potential constituency, 
however, is more public than private." 515 F. 2d, at 
1080. The schools extended a public offer open, on its 
face, to any child meeting certain minimum qualifications 
who chose to accept. They advertised in the "yellow'' 
pages of the telephone directories and engaged extensively 
in general mail solicitations to attract students. The 
schools are operated strictly on a commercial basis, and 
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oiu' fairly could construe their open-end invitations as 
offers tliat niaturcd into binding contracts when accepted 
by those who met the academic, financial, and other 
racially neutral specified conditions as to qualifications 
for entrance. TIhtc is no reason to assume that the 
schools had any special reason for exercising an option of 
personal choice among thosc^ who res])onded to their 
])ublic offers. A small kindergart<jn or music class, o])- 
erated on the basis of i)ersonal invitations extended to a 
limited number of preidentified students, for example, 
would j)resent a far different case. 

I do not suggest that a ''bright line^' can be drawn that 
easily separates the tyi)e of contract offer within the 
reach of 1981 from the type without. The case beforo 
us is clearly on one side of the line, however defined, and 
the kindergarten and music school examples are clearly 
on the other side. Close questions undoubtedly will arise 
in the grey area that necessarily exists inbetween. But 
some of the ai)])licable principles and considerations, for 
the most i)art identified by the Court's opinion, are 
clear: Section 1981, as inter])ret€d by our prior decisions, 
does reach certain acts of racial discrimination that are 
''private" in the sense that they involve no state action. 
But choices, including those involved in entering into a 
contract, that' are "private" in the sense that they are 
not i)art of a commercial relationship offered generaJly 
or widely, and that reflect the selectivity exercised by an 
individual entering into a personal relationship, certainly 
were never intended to be restricted by the Nineteenth 
Century Civil Rights Acts. The open offer to the public 
^rruierally involved in the case before us is simply not a 
''private'' contract in this sense. Accordingly, I join 
the opinion of the Court. 
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Mr. Justice Stevens, concurring. 

For me the problem in these cases is whether to follow 
a line of authority which I firmly believe to have been 
incorrectly decided. 

Jones V. Alfred H, Mayer Co., 392 U. S. 409, and its 
progeny have unequivocally held that § 1 of the Civil 
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Rights Act of 1S66 prohibits private racial discrimiiia- 
tioii. Tliere is no doubt in my mind that that 
construction of the statut^^ would have amazed the legis- 
lators who voted for it. Both its language and the his- 
torical setting in which it was enacted convince me that 
Congress intended only to guarantee all citizens the same 
legal capacity to make and enforce contracts, to obtain, 
own and convey property, and to litigate and give evi- 
dence. Moreover, since the legislative history discloses 
an intent not to outlaw segregated public schools at that 
time/ it is quite unrealistic to assume that Congress in- 
tended the broader result of prohibiting segregated 
private schools. AVere we writing on a clean slate, 
I would therefore vote to reverse. 

But Jo7ies has been decided and is now an important 
part of the fabric of our law. Although I recognize the 
force of Mu. Justick AVhitk's argument that the con- 
struction of Ji inS2 does not control 5 1981, it would be 
most incongruous to give those two sections a funda- 
mentally different construction. The net result, of the 
enactment in 1866, the re-enactment in 1870, and the 
codification in 1874 produced, I believe, a statute rest- 
ing on the constitutional foundations provided by both 
the Thirteenth and Fourteenth Amendments. An at- 
tempt to give a fundamentally different meaning to two 

1 The sponsor of the hill in the House, Representative Wilson of 
Iowa, (liselairnofi any effect of the bill upon seprepatecl .sehools. 
Corinr. Olobe, ?m\ Conn;,, Ut Ses.-:,, 1117, 1294, Opponents of the bill 
raised this point a.s an objection to a provision in the bill that ''tliere 
shall be no (lisrrimination in civil rirjhts or immnnitie.s among the 
citizens of the United States in any State or Territory of the United 
States on aecotnit of race, color, or previous condition of slav- 
ery . . . Id,, at 1121 (Remarks of Hep. Rotors); id, at 12f)S 
(Remarks of Rep. Kerr): id., at 1281 (Remarks of Rep. Bingham); 
.<ee id,, at 500 (Remarks of Sen. Cowan). The provision was deleted 
in part for lhi.s reason. See id,, at J.^Ofi (Remarks of Rep, Wilson). 
In tliat fonn the hill way enacted into Jaw. 
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similar provisions by ascribing one to the Tliirt-ecnth 
and the other to the Fourteenth Amendment cannot suc- 
cet»fl. I am ])ersuaded. therefore, that we must either 
a])ply the rationale of Jones or overrule that decision. 

There arc two reasons wliich favor overruling. First, 
as I have already stated, my conviction that Jones was 
wro;v£?l\- decided is firm. Second, it is extremely un- 
likely that reliance upon Jo?ws has been so extensive 
that this Court is foreclosed from overruling it. Com- 
pare Flood V. Kuhn, 407 U. S. 258, 273-274, 278-279, 
283. Tliere are, howe\'er. o])i)osing argumcMits of greater 
force. 

The first is the interest in stability and orderly devel- 
oi)ment of the law. As Justice Cardozo remarked,, with 
respect to the routine work of the judiciary, "the labor 
of juflges would be increased almost to the breaking 
point if every past decision could be reopened in every 
case, and one could not lay one's own course of bricks 
on the secure foundation of the courses laid by others 
who had gone before him." - Turning to the, exceptional 
case. Justice Carrlozo noted "that when a rule, after it 
has been duly tested by exi)erience, has been found to 
be inconsistent with the sense of justice or with the 
social welfare, there should be less hesitation in frank 
disavowal and full abandonment. ... If judges have 
wofully misinterpreted the mores of their day, or if the 
mores of their day are no longer those of ours, they ought 
not to tie, in helpless submission, the hands of their suc- 
cessors." ^ In this case, those admonitions favor ad- 
herence to. rather than departure from, i)recedent. For 
even if Jones did not accurately reflect the sentiments of 
the Reconstruction Congress, it surely accords with the 
prevailing sense of justice today. 

-B. Cardozo. Tho Natnro of tho Jiuliml Procei^s 140 (1921). 
^/rf.. at 150-152. 
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The ])oIicy of the Xatiuii as formulated by the Congress 
in recent years has moved constantly in the direction of 
eliminating racial segregation in all sectors of society.' 
This Court has given a symi)athetic and liberal construc- 
tion to such legislation/' For the Court now t-o overrule 
Joncit would be a significant step backwards, with ef- 
fects that would not have arisen from a correct deci- 
sion in the first instance. Such a stej) would be so 
clearly contrary to my understanding of the )fiorcs of 
today that I think the Court is entirely correct in adher- 
ing to Jones. 

With this cx])lanation, I join the opinion of the Court. 



* .S(M\ r. <h. TIn> Civil Hi^hts .Act of 10G4. 7S St:it. iMl. as added and 
as ainnidcd, 1>8 U. C. g M47 (d). 42 1*. .S. C. §§ 1971, i07.5:i-l'j7od. 
2i)00a-20f)0h-() (1970 al and Siipp. IV); Tlie Voting Rights .-Vet of 
VMS'). 71) .^tai. 437. a>- addrd and as aiiKMidod. 42 V. C. §§ 107:^- 
I97.SI)I>--J; Tho Civil Hie:Iiis Act of 19(>S, Titles TX. 82 Stat. 81. 

89. as amended. 42 V. S. C. § :i()61-:i(>31 (1970 iA. and Stipp. IV). 

•'.See. f. f/., Trafficattto v. Metropolitan Lijc /«,s\ Co.. 400 U. S. 205; 
Griyas v. Duke Poiccr Co.. 401 U. S. 424; Darnel v. Paul. 395 U. 8. 
298: Alien v. State Board cf EhcMons, 393 U. o-M. 
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Mr. Justice White, with whom Mr. Justice Rehn- 
QUIST joins, dissenting. 

We are urged here to extend the meaning and reach 
of 42 U. S. C. § 1981 so as to establish a general pro- 
hibitioji against a private individual or institution refus- 
ing to enter into a contract with another person because 
of that person's race. Section 1981 has been on the 
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books since 1870 and to so hold for the first time ' would 
be contrary to the language of the section, to its legisla- 
tive history and to the clear dictum of this Court in the 
Civil Rights cases, 109 U. S. 1, 16-17 (1883), almost con- 
tenii)oraneously with the passage of the statute, that the 
section reaches only discriminations imposed by state 
law. The majority's belated discovery- of a congressional 
purpose which escnix^d this Court only a decade aft<ir 
the statute was ])assed and which escaped all other fod- 
oral courts for almost 100 years is singularly unpersua- 
sive.- I then^fore respectfully dissent. 

I 

42 r. S. C. ^ IDSl. captioned "equal rights under the 
law." ' provides in ix}rtinont part: 

''All persons within the jurisdiction of the T;nited 
States shall have the sanu^ rights to make and en- 

* TIk' majority ami two roiicurrinp; Jusiico> .'i.--sert tl):it thi< Court 
:iln\'i(iy fonsiclonHi x\\v issue in this ca.'^o and roolvwl it in 
favor of a rin;ht of nnion for privato raciMlIy motivatoci refusals to 
contract. Tlif\- are wronir. As is set forth more fully Ix'low, the 
only time the issue has been previou>Iy ;iddressod by this Court 
it w:u< adflre.^-ed in a case in which tho Court had issued a limiited 
irram of certiorari, uoi including the issue involved here: in which 
the is.^ue involved here wa.< irrelevant to the decision: and in which 
the parties hafi not briefed the issue and tho Court h:id not can- 
v.'is.>ed the reh'vant lejrislative histoiy. 

-'I do not qtiestion af this i>oint the jKnver of Conirrcss or a state 
logisL-iture to ban racial discrimination in private school admissions 
decisions. But as I see it Confrress has not yet chosen to exercise 
that power. 

M2 W C. §10sl provides in full: 
"§ lOSl. Equal righU under the law 

■'All j)ersons within tho jurisdiction of the I'nited States sIimII have 
tho same rij^ht in every State and Territory to make ami enforce 
contracts, to sue. be parties, pive evidence, and to the fidl and equal 
benefit of all laws and proecedinn;s for the security of persons and 
I)roperty as is enjoyed by white citixons, and shall be subject to like 
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foi-ct! coiiti-acte. to sue, be parties, give evidence, and 
to tlio full and equal pi'oteetion of the laws and pio- 
ceodings foi' tlie security of i)crsons and propeily as 
is eiijoyod by wliito citizens. . . .'' 

On it.s face tlie statute gives "all ijersons" (plainlv in- 
cludnig Xogrocs) the •'saw/c rights to nuike . . ."con- 
tracts ... as is enjoyed by white citizens." rEniphasis 
added.) The words 'Vights . . . enjoyed bv white 
citizen.s" clearly refer to rights e.xi.sting apart from this 
statute. W hites had at the time when S lOSl was first 
jMiacted. and have (with a few oxcei)tions mentioneiJ 
IJclow), no right to make a contract with an unwilling 
private i)erson. no matter what that liei-soii's motivation 
or refu..mg to contract. Indeed it is and alwavs has 
lieen central to the very concei^t of a '-contract" that 
there be "assent by the i)artios who form the contract 
to th(. terms thereof." ALI Rcstatcmmt. Contracts ? 10 
(b ). see al.so 1 Williston. Contracts S IS f.3). The right 
to mak,. (contracts, enjoyed by white citizens, was there- 
for always a right to enter into binding agreements onlv 

--1^'^ ^^''''^"^^ ei^'<'s 

puiiishnimt. pain,, pci.al.ic... ,ax,s. liVoi^es, ai.rl exartion.. of cncrv 
Kiml, :irui to no other." 

The ,itl,. to § 19SI u-:,.s placed there originally the revisers who 
™mp.l.-<l .he Revised Code of 1874. They did .0 „,>der .a .,at„te 
de.imis tiK-ir n«po„sibiliti(^ in part, a.s follow.s: to ^-arranRe tlie 
[M,-,] under titk^. ehapters, and section... or other ...litable di- 
vk-io.i< .and .subdivision.-^ with hcadnotes briefly vxprcsm^e of the 
inatli-rg contained in ,such division." 39th Cong , 1st Sess^ c 140 

not'Tlo^r \'^\ ^'^'"''''••'•■^'■■^ ) T'>c headnote to what i. 

nou S IJ,S1 u-a.s before ( onRrtev. when it. enacted the Revised Code 
...to positive lau-. I, „K,y property be considenxi a.s an aid to ron- 
stnictioii, if the .statutory laiiKiiaKO i.s deemed unclear E n P„t 
trr,on v. The Bank of Eudora. 100 I'. S. IG9, 172; FTC v \Iandel 
Bros., m U. S. ;j,S5. 3S9; Knoulton v. M„or,:, 178 U .S 41 G5 /7 
giiire v. Comm'n, .31.3 U. S. 1 , 0. 
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Xogroos tlie ''.stuno rights*' to contract as is enjoyed by 
whites, the hmgnago of the statnte confers no right on 
Negroes to entei' int^) a contract with an unwilhng ix?r- 
son no niattcT what that person's motivation for refusing 
to contract. What is conferred by 42 U. S. C. 5 19S1 
is the right — which was enjoyed by whites — ''to make 
contracts*' with other willing parties and to "enforce"' 
those contracts in conrt. Section 19S1 would thus in- 
validate^ any state statute oi* court-made rule of law 
which would hav(^ the efi'ect of disabling Negroes or any 
other class of persons from making contracts or enforcing 
contractual obligations or otherwise giving less weight to 
their obligations than is given to contractual obliga- 
tions running to* whites.' The statute by its terms 
does not require any private individual or institution to 
enter into a contract or perform any other act under 
any circumstances: and it consequently fails to supply a 
cause of action by respondent students against petitioner 
schools based on the hitters racially motivated decision 
not to contract with them." 



» Tho statiitf also ronioves any state law (Teatcd Irsral (Iis;ihililit\< 
enacted by the Southern .'States— see Mt-Pherson, Tlio J'ohtical IWs- 
tory of llie United States of .Arneriea Dnring the reriod of Recon- 
struction 20. o:>, o') (1871) — ])reventing Xejiroes or any other class 
of persons from snin^r. heini; parties and srivinf; evidence; and pro- 
vides that all persons shall have full and eciual benefit of all law.s. 

■One of the major issues in this ca.se plainly is whether the con- 
struction in JoHCii \\ Mni/m o02 U. S. 409. placeil on similar lanj^uage 
contained in 42 U. S, C. § 19S2 granting all eitizeas the 'Varno rights 
to purcliase real estate" as is enjoyed by white citizens prevents this 
Court from independently construing the language in 42 U. S, C. 
§ lOvSI. As will be developed more fully below, Jotica v. Maijcr 
does not so constrict this Court. First, the legislative history of 42 
U. S. C. § 19SI is very different, from the legislative history of 42 
U. S. C, § I9S2 so heavily relied on by the Court iu Jonvs v. Mcvjvr, 
supra. Second, notwithstanding the dictum in Jones v. Mayer, supra, 
quoted hy the majority, attte. at p. S, even the majority docs not 
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II 

The loKisIativo history of 42 U. S, C S 1981 conf)nns 
that tlio statuU^ means wliat it says and no more, i, 
tluit it outlaws any legal rule <lisabliiig any jx?i^n from 
making; or enforcing a contract, but does not prohibit 
private raeiall\' motivated refusals to contract. 42 
S. C. S lOSl if. S 1977 of the Revised Statutes of 1874. 
which itsc»If was taken verbatim from § 10 of the Voting 
Rigiits Act of May 31. 1S70. 10 Stat. 144.*^ The legisla- 



rontcmj that the cr.int of i\n- other rights finirncrattMl in §10SI, 
I. thi' nt:hi< "to .-Ml'." "hv pnriii^." "tjive m-idence" and '"nijorcv 
rontraits" :u'c()ni[)li.-Iu\s anythini; otiicr tlian tlu- roinoval of legal 
(lisal>iliti<.s to <uo. be a party, notify or oni'orrr a contract. Iiul<vd 
it is imi>o>.<ihlo to civo such laiiKuapt^ an\' other meaning. Thii.s, 
even accepting: tlic Jones v. Mnyer dictum as applicable to § 1981. 
the ijUL'stion siill would remain wlictlierthe ripht to "make contrncts" 
js lo he const rM(Hl in tlie same vein as the other "ritchts" inehidixJ 
in ;j J9>1 or rather in The same vein as the right lo "purchasf- . . . 
real estate" under 42 U. S. C. § 19m2 involvtxi in Jonei^ v. Mayer, 
supra. 

•'.<irtion 10 (»f the Votincr Rijxhts Act of ISTO providixl: 
"SI-P. .And Ik* If further enactrf^ That all pcr.som within the 
jurisdiction of the i'nited States .<hall fidve the ^ame right iu every 
State nud Terntonj in the United States to make at id eu force con- 
tract.'i. t*y ^uc, he parties, give cridenee, and to the full and equal 
benefit of all lau\i and proceedings for the security of person and 
propt rtij cu> is cnjotjcd by white citizens, and phall be subject to like 
punishment . pains, pctialties, taxes, lirruses, and exactions of every 
kind and none other, any law. statute, onlinancc, rt^iiation, or 
custom to the contr:ir>- notwithstandinix. No tax or charge .<hall I)e 
imposed on enforml by any 5tato upon nny penjon immigrating 
thereto from a foreign eountn- wliicli is not equally imposed and 
''Uor^«>d tipon ever\- person immigrating to such State from any 
other foreign count r\-; :ind nny I:iw of any State in conflict witli tliis 
I)rovi-iori is hereby declare<l null and void." (P'mphasis added.) 
.\s may he seen, the italicized portion is § 19S1. 

The majority mistakenly assorts that § 1077 of the Re\'ised CNnJe 
of 1S74 — the priv^ent § 1981— is taken from § 1 of tlie Civil Rights 
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tive process culminating in tho enactment of § IG of flic 
\ oting Righus Act of 1870 was initiated by the following 
resolution proposcMl by Senator St<?wart of Nevada, a 
member of the Judiciary Committee, and eventual floor 

Art (jf ISOf). 14 Slat. 27. which w.is re-(»uariwl as § IS of the .\oliiitr 

Richts Art of 1870 an<i whicli ])rovi(ii»(I: 
-That all persons bom in the Uniiod States and not subjn-t to any 

foreign power, exehidinp Indians noi taxed, are hereby declanni to 

bo eitizens of the I'nmxl Static: an(i ^urh dti^rm, of rrrn/ rarr 
and color, without rajard to any prcrious condition of alovcri^ or 
involuntary .servitude, except n puni.shment for crime whereof the 
pnrtii ahull have btcn duly convicted, .shall have the name right, in 
'v^ rtf State and Teritory in the United States, to make and enforce 
contracts, to be parties, and give evidence, to iidierit. |)urehase. 
leaso. sell, hold, and eonvey re:d and personal property, and to full 
and equal htnrfit of all lawn and pn^ceedings for the sccurittj of 
prrsnn and property, as i.s enjoyed by white citizen.^, and shall be 
:'ubjecf to rd-r punishment. pain.<. and penalties^ and to none other, 
any Jaw. jt. ordinaner, regulation, or eiistom. to the eontrary 
noiwithst;<Milin<:. ' (Kmphasi^ added.) 

\Vl\iIo liu^ iialirized portion of §1 of the Civil Uijhts Aet of 
Isnr> is .sitnilar to S 19SI it is not tlic same statntiv First, (he ISOO 
statute, pass.ni under the TJiirteenth Amendment and before adop- 
tion of the Fourtmith Amendment, appliiv. to "citizens of ever>- raee 
atid (olor without retrard to any previou> condition of slavery or 
involuntary servitude*, exeopt as a punishment for erinie whereof the 
party shall have been duly ('oiivicte<i*': where^is § IfiS] like §10 of 
the Votint: Riuhts Aet of 1870 applies to ''alJ p'ersons*'—ineIudinp 
noueitizens. Second, the I86fi statute does not provide exprt^s pro- 
teetion against ' tax^s. licenses and exactions of ever>- kind." Sec- 
tion lOM like g Jfi of the Voting Rights Act of 1870 do<.s. Third, the 
Heviser s notc-^ to the 1874 Revisions— which not(s were before Con- 

pnss when It onactwl the Revi^cHl CVxie into positive law— cioari\- 

desicnate § U\ of the \ otinp Rii;hts Act of IS70 x-^ the source for 

§ 1977— the curreni 42 T. S. C. § 19SL 

I deal infra witji the majority's efjually untenable jKXsitiou that 

§ 1081 is in fact deri\c<i both from § Hi of the Votinp Uirfits Act and 

g 1 of the Civil Rights Act of 1SG6. 
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numager of the Voting Rights Act and unanimously 
agi'eod to by tho Sonat<» on December 6, 1SG9. 

''Resolved. That the Committee on the Judicial 
be requested to inquire if any States are denying 
to any class of persons within their jurisdiction the 
equal protection of the lau\ in violation of treaty 
obligations with foreign nations and of section one 
of the fourteenth amendment to the Constitution; 
and if so. what legislation is necessary to enforce 
such treaty obligations and such amendment, and 
to report l)y bill or otherwise/' 41st Cong., 2d 
vSess.. Cong. Clobe. at 3. I Einpluvsis added.) 

This n^solution bon* fruit in a bill fS. No. 8G5).' which 
was first rc»f(»rred to in the Congressional Record on Jan- 
uary 10. 1S70. On feliat day Sc^nator Stewart *'asked and 
by unatiimous consent obtained, leave to introduce a bill 
( S. No. '^ri')) to secure to all persons equal protection of 
the /a?/'.N\" ( Emphasis added.) 41st. Cong., 2(1 Sess., 
Cong. Clobe. at 328. Tiie bill was then referred to the 
Judiciary Committee. The next refereiu*e to the bill in 
tlu* Ciingressional Record is on February 1. 1S70. It 

"S Ni>. o^i.> pn»vi(l(Ml in iM-riiru'iit part: 

"li*' it * n(irti'(L t(T.. Tiiat all persons within tlu* jiirisdictinii of tiic 
rnitcii Stattv. Indians not taxisi 0Nrcpt(Hi. sliall havo tiie sairjo rijriit 
\\\ t'vtTV State and Territory in the Tnit^nl States to make and en- 
contracts, to ,-ue. he parties, cive evidt*nre. and to the full and 
e<jual henetit of all la\v.< an<i proeecxlinjrs for the ."^eenrity of person 
and property- a.< is enjoy^M] l>y white ririzerjs. and shall h(* snhjort 
U) like juinishinents. pains, penalties, taxes, licensees, and exactions of 
every kind and n(>n(* other, any law, state, ordinance. rcMruIation. or 
(uistorii to tiie contrary notwithstandintr. Xo tax or change shal' hi- 
impo-'e<] or er t'orceci hy ;i!jv State upon any jht.^:)!! ernDura^inc; 
thereto from a foreicn country wliich is not equally inipostvl a;]d 
enforcinl ui>on ev(Ty person ernipratinf: to such State from any o'Uu-f 
foreicn <"0untr>*. an(i any law of any State in conflict witli this pro- 
vision is hereby declared null and void." 
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states "Mr. Trumbull, from the C'oinniittce on the Ju- 
(hciary. to wlioni wiis referred the bill (S. No. 3(55) to 
securt^ all persons the equal protection of the laws re- 
port<'(l it with an anienchnent/' (Emphasis added.) 
Id, at p. 004. Tlie next reference^ to the bill is on Feb- 
ruar\' 24. 1S70. It stat<3s: 

"MR. STEWART. I move that the Senate pro- 
eeed to the consideration of bill (S. No. 365) to se- 
cure to all persons equal protection of the laws. I 
do not think it will take more than a moment to pass 
that bill. 

^•MR. IIAMI!/rOX. I desire that that bill be 
read." (Emphasis added.) Id., at 1530. 

Tlie bill is next menrioned in the following colloquy later 
on the same day: 

"MR. POMEROY. I have not examined this 
bill, and I desire to ask the Senator from Nevada a 
question. T understood him to say that this bill 
gave the same civil rights to all persons in tlie United 
States wliieli are enjoyed by citizens of the United 
States. Is that it? 

"MR. STEW.'VRT. Xo ; it gives all the protection 
of the laws. If the Senator will examine this bill 
in connection with the original civil rights bill/ he 
will see that it has no reference to inheriting or 
holding real estate. 

"MR. POMEROY. That is what I was com- 
ing to. 

"MR. STEWART. The civil rights bill had sev- 
eral other things ai)i)lyitig to citi;:ens of the United 
States. Tiiis simply (\\tenfis to foreigners, not citi- 
zens, the i)roteetion of our laws where the State laws 

^Th\< would a])p(»ar to U' a roforrruv to § 1 of the Civil Hi^Iits 
Act of ISGG which ;vm> con.-:tniecl in Jo7i€s \\ Mayt r, supra. 
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deny tlioni the equal civil rights euuiiieratod in the 
first section." (Emphasis added.) Id,, at 1536. 

Consideration of the bill wa.s then postponed. 

The next reference to the bill was on March 4, 1870. 
It states: 

'WIR. STEWART. I move that the Senate pro- 
ceed to the consideration of Senate bill No. 365, to 
secure^ to all persons the equal protection of the 
laws/' ( Emphasis added.) Id,, at p, 1678. 

Consid(»ration of the bill was again postponed. 

Then on May IS, 1S70. ScMiator St^^wart introduced 
?ouatv l)ill ( S. Xu. 810) dealing with voting rights bnt 
including a section virtually identical to that in S. No, 
305. /f/.. at 3502. On May 20. Lv70. Senator Stewart 
explained tlu* relevant provision of S. No. 810, as follows: 
''Then the other provi.sion which has been added 
is one of great importance. It is of more impor- 
tance to the honor of this nation than all the rest 
of this hill. Wv are inviting to our .shores, or allow- 
ing tliein to come. Asiatics. We have got a treaty 
allowing them to come. . . . While they are here 
I say it is our duty to protxTt them. I have incor- 
I)orat<?d that provision in this bill on the advice of 
th(^ Judiciary Conmiittee. to facilitat<^ nuittorsand so 
that we .shall have the whole subject before us in 
one discussion. It is as solenm a duty as can be 
devolved ui)on this Congress to see that those people 
are protoctod. to sec that they have the equal pro- 
tection of the laws, notivithstandwg that they are 
aliens. They, or any other aliens, who may come 
here are entitled to that protection. // the State 
courts do not give thevi the equal protection of the 
lau\ if public sentiment is so inhuman as to rob 
them of their ordinary civil rights, I say I would 
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be loss than man if I did not insist, and 1 do hero 
insist that that provision shall go on this bill; and 
that tht^ pledge of this nation shall be redeemed, 
that \V(^ will prot-eet Chinese aliens or any other 
aliens whom we allow to eome here, and give them 
a hearing in onr courts; let them me and be sued; 
let th€7n be protected by all the lairs and the same 
laics that other men are. That is all there is in 
that provision, 

"Why is not this bill a good place in which to put 
that provision? Why should we not put in this bill 
a measure to enforce both the fourteenth and 
fifteenth amendments at once? . . . The fourteenth 
amendment to the Constitution says that vo State 
shall deny to any person the equal protection- of the 
laws. Your treaty says that tliey shall have the 
equal protection of the laws. Justice and humanity 
and conunon decency require it. I hope that pro- 
vision will not be left off this bill, for there is no 
time to take it up as a separate measure, discuss it, 
and pass it at this session.'* (Emphasis added,) 

The only other reference, which research uncovers, to 
the relevant provision of Senate bill No. .>10 is on 
May 25. 1S70. at p. 8808. and consists of a sj>eech by 
Senator Stewart emphasizing the need to protect Chinese 
rdiens. Id., at 3807-3808. The \oting RightvS hill was 
enacted into law on ^^ay 31. 1S70. with the section pro- 
vifling for equal protection of tlu^ laws inchifled as S If).'* 



-'Serticwi If; pnnidod. ;<> follows: 

"SFC. 15. And be it fxtrthcr ciuirfi-r/, Th;it ; .r^oiis within 
tht» jurisdiction of tho VmWd Sr.-itos shall Iimvo tho s.inu' rlKhf in 
ovory St,'ito and Territory in the United .<t,'ites to inake and enforce 
contmets. to sne. Ik- pnrtirs. pive evidence, and to the full and 
equni benefit of all laws and procecdiuLrs for the security of \w<on 
and proi>erT>' a.«^' is enjoyed by white citizen^', and shall l)e subject 
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Three tliinps emerge iiniiiistakably from this legisla- 
tiv,> history. First, unlike J; 1 of the Civil Rights Act 
"jf ISOti. whieh was passed under Congress' Tliirteenth 
Amendment powers to remove from former slaves "badges 
and ineidents of slavery." Jones v. Mayer, 3!)2 V. S. 409 
489. 10 of tiie \ uting Rights Act of 1870 "was pa.sscd 
under Conpvss' Fourteenth Amendment powers to pre- 
\-ent tli(> States from denying to "anv persons . . equal 
pn.teetion ot tli(> laws.- Seetion I. Fourteenth Amend- 
iiient fo th(> I nited Stat<>s Constitution. Second con- 
sist.Mit with tlie seoiK- of that Amendment, see. 'c, (,., 

lik- pn.,i~l„„,.,H. ,,,„,,, ,„,,,i,,..s. „„, ev.oiioiN 

<>t <-v..ry kiii.i, :,n,i i.onr oiiicr. .■uiy l:nv. st,-,t„„.. or.li,,:,,).-.- rt-,,],- 
'.on or ,.,,-r,.,,, ,„ ,|„. ,.,.„tniry not withstMiui,,,;:. X,, or rh,r-.- 
I,,. ,n.,K,...,l „r .„tonv.l In- .,ny ^xau- ,„>„„ .„v ,K>rs„M innni- 
'-Tuuiir thrrrto tro,„ .-, forri::,. .ountry whi.-h is „ot .r,„,.,llv impo^.xl 
."1.1 .■morn.d up,,,, ,.vm- per..,,,, i„„„i2rati„i: „, .„,|, .^t,,,, 
.-.ny o.l,,.r i.-rn,^,, r,„„„ry: ,.„„1 i,,,. „f ,„,. 
w'lh tins pravi<,„„ l„,r,.hy .i-rlarcd mill :,n,l void 

111.; \M,,„ir Kid.t.- .\,., a!.-., r„„t,-,i-„>,I ti„. i„||„wi„!; s,.,tio„. .loil- 
ini: •viti, fivii riirlits: 

■ HX- !7. And b.- it inrihrr rnart.d. Th:,t. ;„.v person u-l,o 
"". .T .-..l.r ,„ :,„>■ -i.m,,,.. „r,li„:„„v, rop.i.-ni'on. or rtwoni 
.^Iml M.i.j,-,... ,.r .,„,-,. ,„ 1.. .„hj,v„.,|. :„,y i„l,:,hi,,,„ „l a,.v Sfuc 
or ,.rntor>- ,o ,|,.. ,l,,,riv,„in„ .,f .,„y ri,|„ s..n,n.I or prnt-ctcl 
l.> tl„- I:.-. pr.v..l,nu' .-n-ti„„ ,„• ,1„. „r ,,iiT,.r,.,„ p„„i.l„n,,,„ 
I'.nns. or_i„.„,.dn,.s „„ :„.,.,.„n. oi" m„.|, ,,or-o„ I>,.i„. ,,n :,ii.>n or l,v 
rc.,.-on o, i„s ,..,|or „r r...... ,!,:„. „ pnv,.r,l;„.,l ,V,r t|,.. p„„i:|„„,,;, 

-H ;.t...n~. >h:. i 1.. .i,...„„.,l „„„y .„ , .li.-,,,,,„,„„,, „„ 
v,.|no„. -!,,.,!! !„. p„„i,,„.,, f„. fin. ..x,,..,,i„p .,„„ 

dolhr.. or ,mpr,sonn.-nt „„) ..xn-wJin^r ,,.:„•. o,- both i,- ,1„. 

(nMTof,on ol tl,i' court. 

■■^IT. K. A,n! !„■ it jurthr .,.,rt.;/. Th.it tho :u't to protort 

H i IH.r.-o„< ,„ tUv I nif.wl S,..,„. i„ ,|,„ir rivii riirl.ts, .nd iumi<h 
n„.,n~- ol M„.,r vindication. pa,<..,i .April nine. ,.id„,,„ i„„„,n.,l 

:in.l .<,vt>-s,x. l„T..l.y n.^.„,,.t„l: a,„l Mrfions Mxt.^r, a„.l <,.v,n,- 

tmi l„.ro.„ -hali h. ..,„„n.,..l .,,...onli,„ to th. provisions „f said 

A<M. , II,,,- s,vtmn n-cnarti^l Jj I of ,h„ Civil Hi(ji„, j^^,, 

>oo n. 4. supra.) 
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Jackson v. Metropolitan Edison^ 410 U. vS, 345, 349; 
Thr Civlt Rii/ht,^ CV/.st.s\ 10!) U. S. 1, ? 16 was designed 
to iv(niire "all persons" to be ireatod *Hhc same" or 
"ecjiially" under the fair and was not designed to require 
equal treatnuMit at tin* lianrls of private individuals. 
Tiiird. one of tin* elasses of ]wsons for whose benefit 
the statutr was intended was aliens — plainly not a class 
witli respeet to whom Congress sought to remove badges 
and incidents of slavery— and not a chuss protected in 
any fashion by S 1 of t!ie Civil Rights Act of 1SG6, since 
that act applied only to ^'citixens." 

This Court has so construed § 1077 of the Revised 
Statutes of 1S74 on sev(M-al occasions. The Court said 
in Th(> (^ivil Riglits ( ases. 100 V. S. 1: 

"That law. as re-enacted, after rleclaring that all 
pcrsonfi within tlic jyrisidiction of the United States 
.<hall hair the sa}nr right in every State and Tcrri- 
tori/ to }nah(' and enforce contracts, to sue, be 
parties, give evidence, and to the full and equal 
benefit of all laws and proceedings for the security 
■•^^ persons and property as is enjoyed by white citi- 
zens, and shall be subject to like puni.sh77ient, pains, 
penalties, ta,rcs, licenses and exactions of every 
kind, and none othcr^ any law. statute, ordinance, 
regulation or custom to the contrary notwithstand- 
inir/ ' pi'ocreds to enact, that any ptM'son who. under 
color of any law, statute, ordinance, regulation or 
custom, shall subject, or cause to be subjected, any 
inhabitant of any State or TerritorA' to the depriva- 
tion of any rights secured or protected by the pre- 
ceding sectioii (above quoted), or to different 
punishment, pains, or penalties, on account of such 
person being an alien, or by reason of his color or 

'"As hr si-i'ii the C'onrr is 'iiiotiii.^ what is lur.v 42 T, S. (.'. 
§ lOSl. 



48 



RUNYON V. McCRARY 13 

nice, tliiui is pirscriberl foi' the piiiiisluiieiit of citi- 
zt'iis. shall be (l(>(>iiic(l guilty of a misdcineanor. and 
si.lijcct to fine and iniprisonineiit as specified in the 
act. This law is rlcarhj corrective in its character, 
nitviidcl to counteract and furnish redress against 
State laws and proceedings, and customs ha.vi'ug the 
force of law. which sanction the wrongful acts speci- 
fied." ( Kniphasis added.) 

"Tlic Civil Rights Bill here referred to is analo- 
gous in Its character to what a law would have been 
'i'i(l<>r the original Constitiition. declaring that the 
valnbty of contracts should not be impaired, and 
that if any person bound by a contract should re- 
ins,' to co/npl,/ with it. tinder color or pretense that 
it had been rendered void or invalid by a State law, 
ii<- sliould be liai)le to an action upon it in the courts 
ot the Tnited States, with the addition of a penalty 
tor P<>tting up such an unjust and unconstitutional 
defens<\"' 

Similarly in Vick Wo v. Hopldn.-,. IIS U. S. 356. 369. the 
(■(iiirt said: 

''The Fourteenth Amendment to the Constitution 
IS not confined to the protection of citizens. It says : 
•Xnr shall any State deprive any person of life, lib- 
erty, or property- without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws.' These provisions are uni- 
versal in their application, to all persons within the 
tcM-ritorial jm-isdietion. without regard to any dif- 
ferences- of race, of color, or of nationality; and the 
equal protection of the laws is a pledge of the pro- 
tc-etioii of equal laws. It is accordingly enacted by 
S 1977 of the Rcvi.scd Statutes, that 'all persons 
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within the jurisdiction of the United States shall 
have the same right in every State and Territory to 
make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persoris and prop- 
erty as is enjoyed by white citizens and shall be sub- 
ject to like punishment, pains, penalties, taxes, 
licenses, and exactions of every kind, and to no 
other/ (Emphasis added.) 

See also Gibson v. Mississippi, 162 U. S. 565, 580; Mc- 
Laughlin V. Florida, 379 U. S. 184, 192, each of which 
stands for the proposition that § 1981 was enact<^d pursu- 
ant to Congress' power under the Fourteenth Amendment 
to provide for equal protection of the laws to all persons. 

Indeed, it would be remarkable if Congress had in- 
tended § 1981 to require private individuals to contract 
with all persons the same as they contract with white 
citizens. To so construe § 1981 would require that pri- 
vate citizens treat aliens the same as they treat white 
citizens. However, the Federal Government has for 
•somt: time discriminated against aliens in its employment 
policies. As we said in Espinoza v. Farah Mfg. Co., 414 
U. S. 86, 91 (1973), "Suffice it to say that we cannot con- 
clude Congress would at once continue the practice of 
requiring citizenship as a condition of Federal employ- 
ment, and at the same time, prevent private employers 
from doing likewise/' 

Thus the legislative history of § 1981 unequivocally 
confirms that Congress* purpose in enacting that statute 
was solely to grant to all persons equal capacity to con- 
tract as is enjoyed by whites and included no purpose 
to prevent private refusals to contract however 
motivated. 

Ill 

The majority seeks to avoid the construction of 42 
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U. S. C. § 19S1 arrived at above by arguing that it (f. e., 
8 1977 of the Revised Code of 1874) is a re-enactment 
both of § 16 of the Voting Rights Act of 1870— the Four- 
teenth Amendment statute— one? of part of §1 of the 
Civil Rights Act of 1866— the Thirteenth Amendment 
statute.^' The majority argues from this that S 1081 does 
limit private eontractual choices because Congress may, 
under its Thirteenth Amendment powers, proscribe cer- 
tain kinds of private conduct thought to perpetuate 
''badges and incidents of slavery,'' Jones v. Alfred H. 
Mayer Co.. 3[)2 S. 409. 439 (i968); and because this 
Court has already construed the language *'A11 citizens 
of the T'nitod States shall have the same right ... as is 
enjoyed by white citizens . . . to . . . purchase . . . real 
property' (emphasis added) contained in the Thirteenth 
Amoridment .statute to proscribe a rrfusal by a private 
individual to .^eil i-eal estate to a Negro because of his 
race. /o//c.s \. Alfred II. Mayer Co., supra, at 420-437. 
The majority's j)ORitioM is untenable. 

First of all. a.s noted above, 4? 1077 of the Revised 
Statut^^s was passed by Congres.^ with the Revisers un- 
ambiguous note before it that the section derived solely 
from the Fourteenth Anienrlment statute, accompanied 
by the confirmatory .^idenoto ''equal rights under the 
law." Second and more imi>ortantly. the majority's 
argument is logically imiwssible. beeaus(» it has the effect 
of construing the laiiguage "the sa?7ic rights to make 
eontrarls as is enjoyed by white citizens** contained in 
S 1077 of the Revised Statutes to mean one thing with 
respect to one class of ''pei*sc3n.s^^ and another thing with 
re.^p(Tt to another cla.ss of "pt^sons.** If S 1081 is held 
to a re-enactment of a Thirteenth Amendment .statute 

^MIf>roinnft(T. I will rolVr to § 1 of tlio Civil Hi-hts .Art of me^ 
:is -^tlip Thirt(vnfh .Anipminiont Statute'' imd to § ir» of the Votin?: 
Ri?lit.< .Act of IS70 •'the Fonrteonth .Amendment Statute." 
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ainu^i :tt i/rivato discrinunation against '^citizens" and 
ti^■i Foijrk^ontli Ainendineiit statute aimed at state law 
created legal diasbilities for '*all pei^ons/' including 
aliens, then ono class of ''persons'* — Negro citizens — 
would, under the majority s theory, have a right not t^.* 
he discriminated against by private individuals and 
another class — aliens — would be given by the same Ian- 
(juagc no such right. The statute draws no such dis- 
tinction among classes of persons. It logically must be 
construed eitlu^r to give "all persons" a right not to be 
discriminated against by privaU^ parties in the making 
of contracts or to give no persons such a right. Aliens 
clearly never luul such a right under the Fourteenth 
Amendment statute (or any other statute) ; § 1077 is 
concededly derived solely from the Fourteenth Amend- 
ment .statute so far as coverage of aliens is concerned; 
and there is absolutely no indication that alien s rights 
were expanded by the re-enactment of the Fourteenth 
Amendment statute in S 1077 of the Revised Code of 
1S74. Accordingly, the statute gives no class of ix?rsons 
the right not to be fliscriminatecl against by private 
parties in the making of contracts. 

That part of the Thirteenth Amendment statute which 
give all ''citizens the .^ame rights to make contracts as 
is enjoyed by white citizens" was. accordingly, not re- 
enacted as part of !! 1077. and, since another portion of 
the Thirteenth Amendment statute was re-enacted as 

107S of tfie Revised Code.'' the "right to contract" part 
of the Thirteenth Amendment .statute was repealed in 

^-jN'Ction VM>< of tin- Kt^visod Corlo is 42 W C. § HKS2 and 
it pr(n'i<I<^- follows: 

"All ritizons of T'nitcd Statos AvaW h:ivo tlip snriu- rij^lit, in 
ovon- >iTato ami Torritor>\ ns i.,- t^njoyecl by white ritixons tliom)f 
to inhorit, ]>MrfIias<\ loaso, soli, hold, and convoy roni and j>orsonal 
proix.Tty." 
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1874, by § 5596 of the Revised Code which provides in 
part as follows: 

''All acts of Congress passed prior to said first 
day of December one thousand eight hundred and 
seventy-three, any portion of which is embraced in 
any section of said revision, are hereby repealed, 
and the section applicable thereto shall be in force 
in lieu thereof." 

The majority's final argument is that to construe the 
enactment of the Revised Code of 1874 to have repealed 
that part of the Thirteenth Amendment statute which 
gave "citizens the same rights to make contracts as is 
enjoyed by white citizens" is to conclude that a substan- 
tive change in the law was wrought by the Revision; 
and that this is contrary to normal canons of construc- 
tions and contrary to the instructions given to the 
Revisers in the statute creating their jobs and defining 
their duties. 

First of all, the argument is beside the point. Con- 
gress, not the Revisers, repealed part of the Thirteenth 
Amendment statute by enacting §5596 quoted above. 
The reixial is clear and unambiguous and the reasons 
for the repeal, if any, are beyond our powers to question. 

As wo said of the 1874 revision in Uriited States v 
Bowen, 100 U. S. 508, 

"The Revised Statutes must be treated as the legis- 
lative declaration of the statute law on the subjects 
which they embrace on the first day of December, 
1873. When the meaning is plain, the courts can- 
not look to the statutes which have been revised 
to see if Congress erred in that revision, , . ." 

In Bate Refrigerating Co. v. Sulzberger, 157 U. S. 1, 41, 
we said: 

"Now, it is true that, according to the report in 
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tlio Congressional Globe of the pi'occedings in the 
House of Represe.ntat.ives . . . the report of tlie 
revisers had been ewaniined by the House Com- 
niittoe on Revision of the Laws of the United States, 
and Tound U) embody all the provisions of existing 
law. in brief, oleai* and precise language, . . / 

"These considerations, it is supposed, should have 
controlling W(Mght in our interpretation of the act 
as it finally passed. We cannot assent to this 
view. . . . fWlhatover may have been the scope of 
the act of 1866 [providing for compilation of a 
revised code] the purpose, in the act fin question] 
to go beyond revision and to amend the existing 
statutes, is manifest from the title of that act. and 
from the bill that came from the House Committee 
on Patents. . . 

Similarly, here, we are bound by what Congress actually 
flid ]*egardless of its reasons, if any. 

Second, the argument may well rest on a false assump- 
tion that the reixjal of part of the Thirteenth Amend- 
ment statute cliangod the law.**' Tlie repealed portion ^* 



I cIiN<onte(I in Vonw v. Mayer, f<upnt, on tho ijroinui ihnt Con- 
i?re.<s flicl not evor intend any of tiio n^hts granted in thv Thirtmitli 
.Amendment Statute — inrludinp the right to buy real proi>crty — to 
aeeomj>IisIi mon^ than tlie removal of legal disabiiitioi;. Under that 
view the eoruhiet of the Reviser and of Congres.s in 1S74 mnkej? 
IKTfect .«^ensc — there were t wo ^•tatutes areompHshing the 8^1 mc thing, 
one witli resi)Of'r to "all p<*rf^oiL<," anri the other with re:?ix?ct to the 
included eategor)' of *'eitizen^'." Under this view which I still 
]>elit^ve w;u«^ sharefl by Congress and the Revisers, the .=<tatutc ajipli- 
rahle to the included r.att^on' ' 'citizens" wa« redundant and was 
quite sensibly reix\'ile<l. I :mi lx>und by the holding in Jones v. 

r. mpra. that — with n^tpect to the right to "pureha,^ . . . 
real . . . property" — the Thirteenth Amendment Statute aeeom- 
plislus more than the removal of legal rlisabilitics. However, for 
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of the Thirteenth Ainendment statute may well never 
have had any effect other than that of removing cer- 
tain legal disabilities. First, as noted above, some of 
the rights granted under the Thirteenth Amendment 
statute— the rights to sue, be parties, give evidence, 
enforce contracts— could not ix)ssibly accomplish any- 
thing other than tlic removal of legal disabilities. Thus 
tln^ quc'Stion is wlierluT tlio rigl^.f to ''make contracts" in 
the rc])ealod part of the Thirteenth Amendment statute 
would have l)eon construed in thv .same vein as those 
other ri^rht^s (later included in the FourtetMith Amend- 
ment statute) or rather in the same vein as the 
rigtit to ••purchase, etc.. real and personal proix^rty." 
Thv fact that one of the leaders of the efforts to 
pa.^s ^'Je Thirteenth Amendment statute— Senator 
Stcnvart^included the right to -make contracts'' but not 
the right to 'Vurcliase. etc.. real estate^' in the Four- 
teenth .VnKMi(hne!>t statute providing for equal rights 
und(T law which lu* spon.sored four years later is .strong 
evidence of the that Congress always viewed the 
right to '-make contracts'' as si!n})Iy granting equal legal 
capacity to contract. Plainly that is the only effect of 
such language in the Fourteenth Amendment .statute. 
It is reasonable to suppose Congress intended the identi- 

thf' r. ,.nn^ .-of forth IHuu'. it tim^s not. foliou- that tho ripht to 
•'iiKik.' . . r(mtrafr>" in thr Thirt.vntli .Am<-nrhnent Statute ever 
irrnKMi ariyrliinrr mnp- than the ricrht to I)o freo from lotrrd rlis- 
.tl/i;i:a> r4» rcfritmrT. .ArfoniinKly. thv Rovjsor and Conpross nia\- 
vvvIL !►>• n'lH-ilinj; pan of th»' Tliirtf^-nth .Amenclniont St.atuto. ijave 
>imply t-iinun:tT(iI nHitindaiu logislation. 

'•Tilt' rcj.caW iK>rtioM is set fortli hWovv: 
••ntucuri . . <h:\\\ h:i\r the same richt, in ovm- i^^tate and Territory 
m thr T"nit<ii >t;jt4'.s to imh^ and vnjorce contracts, to .sur. be 
p^trtic.^. aiul aivr vvidnicc . , . avd to full and rqtud benefit of all 
hu\>i and proceedings for tho socnrity of persons and proi>orty a.< 
is enjoypd by white citizcn>. . . (Empha^L^ added,) 
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ca! hiiijruai^c to aecoinplisli ihv sanio result when in- 
rlii'icrl in a different statut<' four year.- earlier. Indeed 
Senator Stvwart .specifieally drew a distinction iietween 
the ri^rlits enumerated in the Fourteenth Aniendment 
.^tatut(* inehidin^ tlio rijxht to "make eontraets" and 
th<' r(»al arid personal property riglit.*^ not so inehuled. 
In connection with the Fourteenth Amendment statute, 
he was asked: 

-MR. POMFROV. I liave not examined diis 
hilh and 1 di-sire to a.<k the Senator frojn Nevada 
a (piestiun. I imrlerstood him to say that tliis bill 
irave th(» same civil rights to all persons in the 
Fnited States which are (Mijoyed by eiti;^ens of die 
Fnited Stat<-s. Is tliat it?" 

I If replied: 

-.MR. STI-;WART. .Vo; it (/lirs all the protcc- 
fiirn of tJif hnrs. If the Senator will examine this 
hill in connection with the original civil rights hill. 
\ir will soe that it has no reference to iiduM'iting oi* 

:ii)Idii vvii] estate." 

Snnilar-Iy. Pnv-i li'nv Johnson in vetoing t!u* Thirteenth 
Aine\. ^!\t. ^ -uii UMilifferentiatcd hetweon real property 
1. iht- Hi. A c^i:Uraec rijuht.s grant^^d by that statut<^. Ife 
saiM' 'if ( oi:;:Tfss oaii declare law who shall hold 
lainU -.ir-ill testify, who shall have capacity to make 

ii t'; Hi :i State, then CoiiLTess can by law also 
'I' lare vvh(^ nithnur T(\£^anl to color or race, shall hav< 
t^bv vh^ht to sit as juror or as a judge, to holrl any office. 
ana\ final!;-, to vo*ie. in (n-ery State and Territory of 
the r;;Ucd St.-/u's.'^' (Emphasis added.) IMorcover. 
the lef£is]ative histor>' of the Thirteenth Amendment 
statute is laced J.ith statements that it does not rccpiire 
Negroes anrl whites to ho .sent to the same .schools— 
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statoinonts which are inconsistent with a provision 
banning; all racially motivated contractual decisions.'-' 

Fnially. jus a matter of common sense, it would seem 
oxtremely unlikely that Cou^-ess would have intended- 
\yitl.out a word in the legislative histon- addressed to 
tlic j)r.>cis(. i.ssne— to pass a statuti- prohibiting every 
r-aciall>- n.otivat.-d refu.sal to contract bv n private indi- 
vidna . It IS doubtful that all such refusals could be 
con.Mdercd badges or incidents of slaven- within Con- 
Sre.^s pro.<cnpti;-e i>ower under the Thirt<^enth -Vjiiend- 
"HMit. .A racially motivated refusal to hire a Negro or 
a white l..abysitt<.r „r to admit a Negro or a white a 
pnvatr a.s.-^.ciation cannot be called a badge of slaverj-— 
and yi.t th.. ronstruction given by the majority to the 
ihirtwnth .Amendment .statut<^ attribntos to Congress 
an intent to proscribe then!. 

The Court holds in McDonald v. Santa Fe Trail 
I ran.y,„rtatuw Co.. No. 7.7-260. that §1981 gives to 
^vhIt<'s th.. same can.s*. of action it gives to blacks. Thus 
under the majority s construction of i; JOSl in this ca^e 
a former slaveowner wa-s given a cause of action agaiiist 
his former slave if the former .slave ref.,.se,l to work 
for him on the ground that he wa.s a white Jnan It is 
-nn.neeivabl,. that Congress ever intended such a result. 

lA' 

Th(. majority 's holding that 42 U. S. C. S 1981 prohib 
Its all racially motivat«l contractual decisions-particu- 
larly coupled with tlu> Court's decision in McDonald v 
.V,///.' Fc. ,upra. that whites have a cause of axjtio.i 
a^jiinst others including blacks for racially motivated 
''""tract-threatens to embark the judiciary 
■•■•^"o rH„;,rks „f Sf,,..„or Cow:,n, mh Con-. Jst. Sc.. -,00- 

l^Tt ^'!'''-'^'^^"'-"> ^\''>"n. i'L at 1117; re.,..rks of Conirrosv: 
man Rosprs, m 1120-112.'?. 
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on IX treacherous course. Whctlicr such conduct should 
be condoned or not. whites and blacks will undoubtedly 
olioose to form a variety of associational relationships 
pursuant to contracts which exclude members of the other 
race. Social clubs, black and white, and associations de- 
sifrned to furtluT the inten^sts of blacks or whites are l)ut 
two examples. Lawsuits by members of the other race 
attc'Uipting to gain admittance to such an association are 
not pleasant to contemplate. As the associational or 
contractual relationships become more private, the pres- 
sures to hold S lOSl inapplicable to them will increase. 
Imaginative juchcial construction of the word ''contract" 
is foreseeable: Thirteenth Amendment limitations on 
Congress' power to ban "badges and incidents of slavery" 
may be cHscovered: the doctrine of the right to associa- 
tion may be bent to cover a given situation. In any 
(!V(Mit. courts will be called upon to balance sensitive 
policy consiflerations against each other — which consid- 
erations have ne\'(T been adfjressed by any Congress — all 
under the guise of "construing" a statute. This is a task 
ap])ropriate for the legislature, not for the judiciary. 

Such balancing of considerations as has been done by 
Congress in the area of racially motivated decisions not 
to contract with a member of the other race has led it to 
ban private racial discrimination in most of the job mar- 
ket and most of the housing market and to go no further. 
The ju(Hciary should not undertake the political task ot 
trying to decide what other areas arc appropriate ones for 
a similar rule. 

\' 

TluTc remains only the question whether any prior 
pronounc(»ments of this Court preclude me from constru- 
ing 42 V. S. C. S lOSl in the manner indicated above. 
What has already been said demonstrates that this 
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Court's construction of 42 U. S. C. S 19S2 in Jones v. 
Mayer, supra, does not require me to construe 42 U. S. C. 
S 19S1 in a similar manner. The former is a Thirteenth 
Amendment statute under which the Congress may and 
did seek to reach private conduct, at least with respect to 
sales of real estate. The latter is a Fourteenth Amend- 
ment statute under which the Congress may and did 
reach only state action. 

However, the majority points to language in Johnson 
V. RE A, Inc.. 421 U. S. 454. stating with no discussion 
whatev(T that 42 I'. S. C. S 1981 supplies a cause of ac- 
tion for a private racially motivated refusal to contract. 
In Jfflinson, the respondent had been sued for firing the 
petitioner on account of his race. The Court of Appeals 
held the petitioner's action under 42 U. S. C. § 19S1 to 
have been barred by tlie applicable statut<? of limitations. 
W'e irranted petitioner's petition for a writ of certiorari 
limited to the question 

''Whether the timely filing of a charge of employ- 
ment discrimination with the Equal Employment 
Opportunity Commispion pursuant to Section 706 
of Title vil of thv Civil Rights Act of 19W. 42 
r. S. C. § 2000O"5. tolls the running of the periofl of 
limitation a|>plicable to an action based on the same 
facts brought under ihn Civil Rights Act of ISGG. 
42r. S. C. § 19S1?*' 

Responfient could have argjied in support of the judg- 
ment of the Court of Appeals that 42 V. S. C. 19S1 sup- 
plied no cause of action quite apart from the statute of 
limitations, see United States v. American Railway Ex- 
press Co.. 26o V. S. 425. 435-436. but it did not do so. 
It ar^uerl only that the action was barred by the statute 
of limitations. The Court ruled for resj)ondent. in any 
e\'ent. holding the action barred by the statute of limi- 
tations. Thus the statement in Johnson v. REA that 42 
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U. S. C. }i 19S1 supplies a cause of action for a private 
racial)}- nioti\-ate(l refusal to contract was dictum, made 
witliout benefit of briefs by the parties and witliout ref- 
erence to tlie legislative history of 42 U, S. C, § 1981 set 
fortli abovo— as is demonstrated by tlie erroneous refer- 
ence to tlie Thirteenth Amendment statute in the ques- 
tion on which certiorari was granted. The Court simply 
cited several court of appeals' decisions each of which had 
cTrojieously assumed the Iegislati\ A historv of S 1981 to be 
id(Miiiral to that of S 10S2 and thus assumed the construc- 
tion of S lOSl to be governed by this Court's decision in 
Jonc,^ V. Mayer ^ supra?'- Moreover, the dictum in Jolw^ 
sjw \. HEA. Inc.. is sciunrely contrary to the dictum in 
77^' Civil Rights Cases, supra. The issue presented in 
rhis msc is too important for this C\)urt to let the more 
rcMViit of two contradictory dicta stand in the way of an 
objective analysis of legislative history and a correct con- 
struction of a statute- passed by ^on^r^r^ss. Cf. Joucs v. 
Mai/er, supra, a' 420 }\. 2r>. 
Accordingly, J would reverse. 



}M?»-MO, . jrr,! \,y til.' p:;ijority. rontMin- nn Imm-iimc:,.. ,.it|,or /ii(riini 
'.>r fioMitiir. n'I(>v,r..' r-) t!„. ,..,m. in i,,.,, jlm coun rircfullv 
J^^'M HI ^\v^\ r:,.,' solely xWm (Ik- rop^.rHksn >\.irnrni;.ir HnS was 
nm ;t Ku-:i,tr^ I'liiK uih'/.T 'i'lilr \\ of rli(> C'ivi! Hiclns .\f.T of lOfM, 
(2 I, S. C. o-K Miul is ijot r\rrn|>' as ;t yvW.iU^ from 

:iriy raiis*- of aotiojj oa.^^W rither oi; ^> JliSI (,r \{)S2. No ',iXWm\M 
:s riKid.. in tlie opinion to >tatr^ wiiHluT :.:.v .anso of action evistwl 
unrjer § lOSt. 
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